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Foreword/Editorial

Dear Readers

Michel Seres inhis2 09 book &6 Te mp s/tine ef srises]ronsgbesthéroofs ofithemewasd
6csebsiand unr tienei dehypywus bdeé t er manisleading labelifatheeat r i si s 6
crisis - created by g e n sir@gae,a onetrack thinkng, in ecoromics and in law He explainsiSi
vraiment nous viensuneci se, en ce sens fort et m®di c alf du te
we are in a crisis, in the fudense of the word, no turning back is possible]

Serr es E ivarysriuah présentwdarig the preparatory works which led to deeisionof the
General Assembly of the United Nations in 2009 to declare 2012 the International Year of Cooperatives.
Canit guide usout of thehealth crisis caused by théO®1D 19 pandenic? Talk of a dhew normabis on

thelips, pencils and compeit keyboads of politicians,academics,journalists,influencersand othersBut

what will the dhew normad be? Once herdnmunty is achievedthrough natural selection and/or
vaccinationwill it meanaretum to the old normal, labelemewbbecause thpandemichasdeprived us

of the ldb6for some time? Or will we strive for @adically differenfnormal,an othernormal,perhaps
without some of ithomogenizingaspects/effectsllowing pehags formany ad diverse normal$?

The difference betweendtcurrentrisis and thglobal financiaturmoil, understandably and necessarily

multiplies our appeal to solidarity to assura responsibilities towardther persons arountries thago

beyad philarthropy. Back to the roots: legal “obligationes inisal uareffelated todhe whold or ¢he

entirdy@ Not only financial interestsbut alsosocial and cultural onegot only individual interestsbut

also those of the wider commupinot only human interests- butall interestghat make up thbiogphere

areto beconsidered The pandemic hasnce again made it obvious that ik in a global world.The

|l egal chall enge that wwe to snstifutiohalizen seligatitythtowgh Ewdid r e s s [
cooperatives and other organizational typeshis gldoal world

We hope that the pandemic will not lzereason to understand cooperativese moreas part of the
recipeina t e mp s d erather thastieef wilbebome part ofhe hew normald Your continued
interest in our endeavor to puili an ingérnational jarnal of cooperative law, the 1JCL, is reason to be
optimisticand wehope that you will find the contributions to this issue useful, thoughtful and critique
provoking.

Articles ANETA SUC H O (pens this sectionvi t h  her arti cliretheoprocess ©fo oper a
developing the multifunctionality of rural areas in Polénd e | ect ed .lShegexdmines ¢he u e s 0
development of various cooperative types in the rural are®slahd and asseses whether the current

legislation is an enabling factor for such development or if certain improvements are rnémeadiedthe

t i tStamdardization of cooperative law in Africa: a comparative analysis between the OHADA Uniform

Act Relatel to Cooperative Societies and the Eastf r i ca Commprirtayd vy eCg@goci et i
WILLY TADJUDJEIntroduces the reader to the particularities of the African cooperative legislation by
comparing two supranational acts on cooperatives, in partichlarespdive processes of their
elabordion. In his article oMi T h e  Gr -paealigmahow iegislation on agricultural-operatives



caused t hMICHAEU FEFES discesées negative impacts of cooperative law on agricultural
cooperatives in Greecand he commens on the most recent agultural cooperative law, Law no.
4673/2020. YIMER A. GEBREYESUS n hi s article on fASaving and c
Et hi opi a: a quest ,klaborates orimpshaetdomings of vihe currtabthmpian

coqperative legislation and argues in favor of an appropriate legislation on saving and credit cooperative
societies to address the issue of financial exclusion.

Cooperatives and Other Fields of Lawn this speciakection yu will find an aticle on AiCooerative
relationships and French $0OPdE GRANDVpIELEMIN whersmfes t i t i o n
explores therelationships between cooperative societies and their members under the aspect of
competition law.

Legislationi THIERRY TILQUIN, JULIE-ANNE DELCORDE & MAC¢ KA BiEtRdiAricRT S

AA new paradigm for cooperative societies under t
examine and commewin recent developments in legislation cooperatives in Belgiunit is followed

by an aticle on iBasque legislatoon cooperatives in |ight of the ne
by Al TOR BENGOETXEA ALKORTA and .l TZlI AR VILLAFCeEZ

Court CasesThis sectionis empty. Disputesnd contested issuelated to cooperative lawerare
which we might take as a positive sign. But they do exist. Their discovery and inclusion in this CL
challengehat remaingo be addressed.

Book Reviews- HAGEN HENRY shares his thoughts and comments Ghristian Pi cker 6s

i Ge n o s s e resuwd hgavdriarsei [he cooperativeidea andgovernance] in whichthe specific
cooperativegovernance moddbund in German cooperative law a&nalysedand he alsoreviewsGeorg
Miribungp 8 The agricul tur al cooperati ve ativendetypwhich r a me wo
discusgs and compags issues of cooperative governance and finance in Italy and Ausidahe

applicable law for the establishment, governance and the financagyioultural European Cooperative
Societiesn these two countrieBodk Amouncematshasbeenadded o t he ocelkct Rewni éiBs 0 |
provide authors a spatepresentecent publications of thework. LEONARDO RAFAEL DE SOUZA

and JOSf EDUARDO DE MI RANDA provide us with a bri
law ard coopeative identity”, which examine$e relevance of the cooperative identity for the law from a

practical perspective.

Evensi In this sectiorDANTE CRACOGNA summarizes the main conclusianawn froma webinar

on fACooperat i Wdenmi ¢Claaddia nodh ,t hDeANpgTeEn CRACOGNA and HAGEND
their thoughts on the sessi on o mnterfiafooad Gooperativd ve | a
Alliance European Research Conference held at Berlin on Auge®3,22019 and on the Continental
Cogreson d@dEer ative | awo hel d at Sa2h, 200l s ®/ Costa Rica

Practiti onChIFFOMILLS mamadick t i t 1l ed AA study of i ndi vi si
in EU Member Stateso, exami mihsbytleoowpeiativdegisiationin bl e r e
these countries. JOHN EMERSON and JEFFREY MOX@dvide some preliminary remarks on the

devd op ment of the fiLegal Framewor k fbega Frgnsewoskd by t
Analysis and the ICAU Partnershipan updae onensuring a level playing field for peoptentred

organi sWittt onkdoé6. thoughts on ivd baeks and banking towacialon o f



market economy for Eurogemoder at i on of capit al O6mar k etidsand
acase infavor of the inclusion of cooperative specific provisions for the reserves of former members in
order to enable co@patives to act as moderators in a marketd competitiordriven economyFinally,

in this sectionANN APPSin herpiecetitiediwWhy Aust a | i -ap&rativecnational law is not really a
6nat i onexplaihs thawhil® most of the Australian states and territories have adopted a model
templ at e | a wCobperatives Naianal Lafy ¢ ha® takeralmost eightyearsto achieve a
consistent law, but the differences between the administrative refdmes-operative lawin each othe
statesand territoriesneans that it is nat uniform national law ono-operatives.

Last but not least, we have again interviewed aninentcooperaive lawyer In this issuePROFESSOR
DR. | SABEL GEMMA F A 3haRDWith GAHRrCthoAghts on key points of the
development on cooperative law.

Again, we owe thanks to all those whavesuypported ug in solidarity: the authors, theeprreviewers,
the proof-readersand the members of the Advisory Board!

November 2020

Ifigeneia DouvitsaCynthia Giagnocavd;l a g e n , Bawid Hiez and lan Snaith

c

on



ICL3 NTERNATI ONAL JOURNAL OF COOPER®II VE LAW |10

Articles

COOPERATIVESIN THE PROCESS OF DEVELOPING THE MULTIFUNCTIONALITOF RURAL
AREAS IN POLAND 17 SELECTED LEGAL ISSUES

Aneta SuchoC

Abstract

The purpose of this paper is to indicate the different kindsooperative in ruralareasand the #ctors

that have influenced the progress of such entities in Poland, as well as hopaatives affect the
development of agriculture and rural areBflse paper also considershether legal regulations facilitate

or hinder the setting up and functionindg cooperatives, from the perspective of multifunctional
agriculture and rural develommtin Pdand. Problems concerning both cooperatives and multifunctional
rural development are broatherefore only selected issues are addres3éd paper begins witlgeneral
information about the multifunctionality of villages and the sustainablelafawert of rurd areas
followed by a short history of the developmentcobperative in Poland.The paperthenturns tothe
contribution of cooperative® the devipment of agricultural activity most popular in rural atetise

types of cooperatives osidered include agricultural productioncooperative, cooperative groups,
organi zations of agricul tur alTherpiscaldaldoeus an,socialnd f ar
cooperativeandenergy cooperativeand their contributions to multifunctionaliof rural areas. What is
observed is that legal regulations concerning the organisation and functioning of agricultural cooperatives
are being extended. The padai transformation, the principles of the market economy and the acquisition

of EU membersipi have resulted in the legislator becoming more focused on the association of
agricultural producers selling agricultural produce and supporting other stagescaftagd activity.

This isanimportant activity of cooperatives the process ofleveloping the multifunctionality of rural

areasn Poland The discussion presented in the article has confirmed that social cooperatives have been
functioning in the Polishegal system for a relatively short time, but they are becoming increasingly
popular as #ective tools of social economy in rural areas. The author underlines that such entities are

especially needed in villages, where the unemployment rate is veryamdhthe ways of supporting

1Prof. UAM dr hab. The Faculty oLaw and Adninistration of the Aden Mickiewicz Univesity in PoznanChair of
Agriculture, Food and Enkdnmental Protection Law, suchon@amu.edu.pl
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excluded and disabled people are limited, when compared itiéls.@he autlor concludes thaturther
changes in legislation are necessary for tbhatinuedprocess of developingooperatives and the

multifunctionality of wral areas

1. Introductory remarks

Rural areas are an important part of the European Uniore Man56 percent of the population othe 27
Member States livén rural aread But only some othese peoplare involved in agriculturethrough
running a &rm as an owner or a possessmrthrough being a household member or a contractual
employee€® Cogeratives asociated withagriculture or related sectolmve been operatinfpr many
yearsin rural areassometimes from as far back as thé& t@ntury Theyprovide essential services to the
rural populationincluding improved infrastructure, renesble erergy, and cultural developmentThe
income of village inhabitants is often lower than the income of the city dwél@wsperativeselp by
providing assistance texcluded or disabled peopl®r whom opportunities are limitecompared with
the ciy.

There are moe than 3,500 cooperativesoperating in rural areas in Poland@hey include milk
cooperatives cooperativesassociating agricultural producersupply and salesooperativessuch as
iSamopomoc Ch g o p s kHelp), afdPso@atcaoretdised. In Secéntf years, social
cooperativehave becoméncreasinglypopular. Thesocial cooperative ia hew type of economientity,
which operaes under the Act of 27 April 2006 on si@al cooperative$,and entities of this kind are
incressinglypopuar not only in cities but also in rural areas. These entities often deal with sergices,
manufacturing or building activity. Somare also engaged inagricultural activity connected with
breeding or plant growing, often specializing in ecological afitice1 Currently, there are more than

1000 registeredooperative®f this type in Poland. Some of them operate in rural &reas

This paperexplores thalifferent kinds of cooperatives iminal areasand thefactorsthatinfluencedtheir

progressn Poland It aso consders how cooperatives haaffecied the development of agriculture and

2 Eurostat regional yearbook 2017 ¢idin, https//ec.europa.eu/eastat/documents/3217494£/82062/KSHA-17-001-EN-

N.pdf [access date: June 2019].

3 For example, employed underciil law contract tontract of mandate, comtct of speific task) or an employment

contrect.

4 See . R. GallardeCobos,Rural developmerih the European Union: thconcept and the polidy4 r onom2 a Col ombi an e
2010, na28(3), pp- 475481;S.MhembweE. Dube The role of cooperatives in sustainitige livelihoods of ruracommunities

The case ofural cooperativesn Shurugwi Dstrict, ZimbabwefiJournal of DisasteR i s k  S201r gn9é)s @ 341.

5 The firstregulations on these cooperatives were adopted under the Act of 13 June 200&loansployment (Journadf

Laws, No0.122, Item 118, as amended). Theext stage wato adopt the Act 27 April 2006 on scial cooperatives

(Jourral of Laws, No. 94, Iten651). In the matters not regulated under this Act, the provisions of the Act®¢di®@mber

1982 on Coopeattive Law appy.

6 A. Suclo (Eegal aspects ahe organization and operation of agriculturebopeatives in Poland Pozna Eet2 01 9, p.
seq.


https://ec.europa.eu/eurostat/documents/3217494/8222062/KS-HA-17-001-EN-N.pdf
https://ec.europa.eu/eurostat/documents/3217494/8222062/KS-HA-17-001-EN-N.pdf
https://www.ncbi.nlm.nih.gov/pubmed/?term=Mhembwe%20S%5BAuthor%5D&cauthor=true&cauthor_uid=29955330
https://www.ncbi.nlm.nih.gov/pubmed/?term=Dube%20E%5BAuthor%5D&cauthor=true&cauthor_uid=29955330
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rural areasThe aimof this paper ito determine whether legal regulations facilitate or hinder ¢tigng
up and functioning of cooperatives, from the perspectieé multifunctional agriculture and rural

development in Poland.

Problemsconcerning botltooperative and multifunctional rural development are broga only a few
selected issueare addresxl The paper begins witgeneral information abouhe multifunctiondity of
villages anahe sustainable development of rural aredkis is followed by a shorhistory of the
development otooperativesn Poland.The paper then turns the contributon of cooperativedo the
development of agricultural activity in nal areas including agricultural productiorcooperativs,
cooperative grouprganizatios of agricultural producersandfarmer® cooperativs. This is followed

by a focus on socialcooperatives that provide jobs for people living in the countryside,emgh
unemploymert is highestEnergycooperative contribue to the development of renewable energy in rural
areasand a definitionis also provided. The basic research metmgetinvolves the analysis of normative
texts, which is a characteristic featufea lawye r 6osk. w

2. General information about the multifunctionality of villages and the sustainable development of

rural areas
The importance of the concepts of multifunctionality ofagiks andhe sustainable development of rural
areasare not doubtedlhes conceptsaim to support diverse business activitythese areas, creating new
workplaces, improving living conditions, and providing residents and businesses with access to a wide
range of services or modern infrastructure. They also help to etheudevelopmen of the social and
cultural functions of the village, whichelps the perception thatiral areasare attractive placgto live
and work’ The concepts alsbelp theexcluded and the disableaince rural areas offer them fewer
opportunities to develop than the urban areds

Cooperativesare entities which in principle act not for their own benefitit for the benefit of their
members Theyare perfectly suéd to implenenting the principles of social economy. As Charles Gide,
the French eonamist, obsened A cooperative is business, but if it is only business it is a bad.teal
Cooperativedollow cooperative principles, including the principle of voluntary and opembaeship,

democratic membership control, joint responsibility of themines, auonomy and independemrs

"TM.Adamowi cz, MigaBRwote@Eska wiel of urzk c wjnroew@rdiiwojlp b & pael emenej s ki
Azeszyty Naukowe GGW from Warsow, Pdli y K i Eur opej s ki e2009no 2(d)npp kl-38; Mulifanctioralt i n g o
development of ruralareaed.P. B- raws ki, Ostrognka 2012, p pekWiklofunkdyinySzczur o w:
rozw-j teren- NdlawsiZQstkr adbweislkesiZasaeb - w Natur al ny49B®M2005, no 28,
KogodWi @d koif,unkcyjny rozw-j teren-w wi e WarkawlOd6;idem BRmelysce i w kr
wielofunkcyjnego rozwoj uAWb s ait -wkowi2@0AcE6; . wvikin, i, elpof unkcyjnoSi wsi
rolnictwa a rozw- | ,AWi e8owaRohgictwi®0 2011, no 4, pp. 27

A . SuRhawWna koncepcja spPgdnmnigpdla®ed.6 o0l ni czych

9 Available onrline at: <http://krs.org.pl[Access dateDecember2019].
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training, education and informatioand concern forthe local community'® Cooperatives use the values
of selthelp, selfresponsibility, democracy, aglity, justice and solidarity as the basis for their activity.
According to thetraditions of the founders of a cooperative movement, the cooperative members promote

the following ethical values: honesty, openness, social responsibility, and conceahefet'o

The Communication from the Commission Europe 2020: A strdtagsmart, susainable and inclusive

growth, stresses that the Europe 2020 Strategy should be based on three ptorities

1) smart developmeritdevelopment of the economy based on kndgdeand innovation

2) sustainable developmentsupporting the economin order that it will be more environmentally
friendly and more competitiveanduse resources more effectively;

3) development promoting social inclusidn support for economiescharacteried by a high

employment rate and ensuring economic and social congysten

Thedocumen indicates that development promoting social inclusion means strengthening the situation of
citizens by means of ensurifiigh employment rat investingin qualifications, fighting povertyand
improving labour marketgraining systems ad sccial care.All these assumptions aim at helping people

to predict and deal with changasdat buildinga coherent society. It is also important to make sure that
the benefits b economic growth are equal in all regions of the European Union, ingludéenmos

remde ones, which will result in increased territorial cohesfon

Agricultural cooperatives run their activity in the fiedd agriculture, which serves various functions

Social and economic changes, environmental degradaiimhgivilization development pesent new
challenges for agriculturehe sustainable development of agricultiseneededcombining economic,

social and environmental goals (agritourism, renewainegy, commerce, high quality food production).

It is alsoimportantto enhance the comptitiveness of agricultural producers and increase their incasne

well as to create workplaces in the rural areas. The United Natiatssdacumenti Tr an s fo@ r mi n g
world: the 2030 Agenda for Sustainable Developmetitstatesthat by D30 the goal is to double the
agricultural productivity andncomes of smaltcale food producers, in particular women, indigenous

peoples, family farmers, pastoralists and fishersmplement resilient agricultural practices designed to

10 1bidem.

UKrajowa RadzaK&pt §det ¢ k cWasspw2@08, pp. 210 c z € j

12 http://ec.europa.eu/eu2020/pdf/l_PL_A@artl_v1.pdf [Access date: DecemBéedg].

13 http://ec.europa.eu/eu2020/pdf/l_PL_ACTrtpavl.pdf[Access da#: November2019.D. Jarr e, Eur ozpyej s ki mo
i usgugi socijadutel iuddzyrnejc.z nMdS&l i woSci dla sektora gospodar ki s
rozwojulokalnym, edE . LeS§, WrsawZDg7q mp &1;71.

14 ONZ, Transfaming our world the 2030 Agenda for Sustainable B&pment
http://www.unic.un.org.pl/files/16Agenda%202030_pl_2016_ostatecznalpdtess dat: DecembeR019].


http://www.unic.un.org.pl/files/164/Agenda%202030_pl_2016_ostateczna.pdf
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increase produistity and prodwction, to help maintain ecosystems and to strengthen capacity for

adaptation to climate chang®és

New possibilities have been createdthg so-called second pillaof the CommonAgricultural Policy,

which relates to the development of duaseas!® It is aimed at improvingthe competitiveness of the
agriculture and forestry sector, at strengthenimg connection between agricultural activity and the
natural environrart, at promoting the diversity of the economy in rural commuamesthequality of life,

and at diversifying activities in these areas. There are, however, different situations which need to be
carefully consideredheginning withdistant rural areas thate becomingdesertedand suburban rural

areas beingubject to thencreasing pressureof urban centre§ The multifunctionality of agriculture

means that in addition to providing food (food security), agriculture is also a producer of sérvices

The emgnition of the need for multifunctional agriculture found its practiefiection in the priorities

and regulations of the Common Agricultural Policy @&whainly concerned environmental aspééts.
3. The history of cooperativeness on Polish soll

Coopertion on Polish soil has a rich histgrand since the beginning it has beelated to agiiculture.

Stani sgaw St as zIhaee beées thdorefatrern af Rolisle aboperation It was he who
establishedheHr ubi esz-w Agricul tur al Soci ety (Tepiwar zyst
order to 6i mpr odudey ard p pavideurutt ailr ea @as1ids ti an & #s aimmwasmi sf or
to take care of the development of common property and individual ,fasnsell as to look after its

me mber sé e duc aArelatively high mumbeuotobperatigeoperated irPdand as eary as

the times of the Brtitions?! and then during the interbellurfrom the time of its establishment, the

BA, S u €bopedtive in the face of challenges obntemporary agriculture in the example of Polaid

Contemporary challenges of Agriculture Law: among Globalization, Regionalizaimd Locality ed. R. Budzinowski,

Pozna& 201380. pp. 303

16 M. Granvik, G. Lindberg, K-A. Stigzelius, E. Fahlbeck & Yes Surry Prospects of multifunctional agriculture as a

facilitator of sustainable rural development: Swedish experience of Pilt#rtBe Common Agricultural Policy (CAP)

ANorwegi an J aphry#42nod, pp.16661669 r

17 Council Regulation (E) No. 1698/2005 of 20 September 2005 on supporting the development of rural areas by the

European Agricultural Fund for Rural Develment. 2005. Official Journal of the European Union L. 05/277, gpwith
amendmentslkRegulation (EU) No. 1305/2013 di¢ European Parliament and the Council of 17 December on aid for rural
development via the European Agricultural Fund for Rural Dewelent (EAFRD) repealing Regulation (EC) No.

1698/2005 of the Counigiestablishes the general regulations governing Ewopénion aid for rural development during

the period 2014020, Official Journal of the European Unidn347/487with amendments.

18 3, Wilkin, Wielofunkcyjn& I r olinowewaj ici e godpodar me citiwmdprildnged.y, e Est wi e

Wi elofunkcyjnoSi rolnictwa, Kierunki bagWasyppddsd.st awy met odol
BA . Ko § o dWiieel jocfzuankk,c y j noo Sdz yronink crtomawgjakk zr - wnowa (J8TUBIA 0o obszar
OBSZARCW WI EJSKI CH 2 01MEsee as& IRichar@isH, B j pljpr. kMll&Budgtional agriculture in policy

and practice’A compar ati ve anal ysiJurnaléf RubiSiudesd2008am@4. Austral i a,

20| DrozdJ aSni ewi cz,SpPA-. Pd MialtaakSl wi e s Warsaw20§3 s p5caddanr ce rynkowe j
2LIn the second half of the 19th century, tteoperative' B a n Kk i Ludowe" (fiPeopleds Bankso) ai
(rural supply and sale cooperat e s) wer e popul ar in Wi elkopolska (Greater Po


https://www.researchgate.net/profile/Carol_Richards2
https://www.researchgate.net/profile/Hilde_Bjorkhaug
https://www.researchgate.net/journal/0743-0167_Journal_of_Rural_Studies
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cooperative movement in Poland was associated with agriculture and contributed to the development of
rural areasl n P o z n a @dh Pameraniactiee Bt cooperative appeared in the years 1868

They were organised within agricultural circles, which played an important role in spreading agricultural
education in rural areas, teaching peasants rational ldtidation and farming. At the same time, they
initiated the creation of agricultural and commerciabperative?? Their basic function was to supply
farmers wih essential household producés well aghe means of agricultural productioayen though

their main objective wado collect agricultural productsparticularly cereal$® Credit and dairy
cooperative alsostarted to operatat this time.But the real development of tleeoperativemovement,
especially creditooperative, occurred late¥: Apart from p e o pharkasd agricultural and commercial
cooperative, "Rolnik" parcelcooperative operagdi n s ome r ur al areas of Pozna(
and alsglayed an important role.

Immediately after the establishment of the Polish sttiee end of the First World War, work began on
the preparation of the Act oBooperativesCooperatives throughout the whole thie Polish territory
were functioning wellbut having beerformerly organised in areas under three different partitithrey
hadoperated within three different legal framewofk€©n 29 October 192@he Act onCooperativesvas
passed? at the timeit was a very modern and progressive law. It constituted a kind of cooperative
constitution in Poland, as is rightly emphasised irliteeature, based on a wealth of historical experience
drawn from various legal systepespecially the Austrian and Germsystemswhere the conditions for

the development of this form of activity were favoura®lé is no coincidence that between 19%r&l
1920t he Minister of I nternal Af fairs ofonddithe rebor
founders offiS p o @, @nd laterthe president of the Republic of PolaffiThe Act adopted contained
only general provisions and did not regulate individual typksooperatives, thus leaving greater
freedom when it came to creating different types of cooperafivedscording to the Act of 1920, a
cooperative was an association with an unlimited number of peeiplevariable capital and personal

composition, airad at increasing the earnings per household of its members by running a joint enterprise.

Banks) in Galicia. The first dairgooperative appeared. Theooperative operating in partitioned Poland were not only
flourishing businesses, but they also playedwxied role in defence of the Polish identifyor more information, see e.g.

A. PiechowskiRodow-d przedsi AnbimBPrzedScifibspogewanepojeedneEw Lte
O g d, &hrsaw 2007, p. 3€. S. Inglot, 1971Zar ys hi st or i i pol s MWNamsayp. 127wecsequ s p- gd
25ee ). MroczekP o ¢ z Nt kuis pr gdwojel czPBSzégwNPoPrsawni SpyfO@ERD@I@ Mi nzny
BK.BoczarSp- gdzi el czoSI . Probl e nWarspvk1886pp78.g e c zna | ekonomiczna
2], G-jski,Sp-gMarelzage®l,. ZarWasawtd88z wpj u38i sSeépdjfgdBperepa@Esi
Pozna@& 1943.7, pp. 40

BA. Jeddlsit@swkai ,z 1920 r. na tl e ,inv@dDz d sarty gphr arweag wslpa ajjdiz i eed rceeajos k
pokonferencyj ne Kr agWarsawl0,R.2Hetex.Sp- gdzi el czej

26 Journal of LawsNo 111, item733 as amended.

27See A. PiechowskHli st oryczny kontekst uchwal,mmi0a |wstt apwya wzapdsP - pjad¥zd zeil ec
conference materiaNationalCooperativeCouncil Warsaw2010, p. 17 et seq

28 lbidem.

29 lbidem.
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In carrying out these economic tasks, a cooperative was also to seek to improve the cultural level of its

members

The 1920 Acton Cooperative did not contain anyeparate legal regulation concerning agricultural
cooperative. However, agriculturalcooperative continued to develop (e.g. dairgooperativs,
agricultural servicesooperative, purchasing and marketing, eggoperative, poultry cooperativs,
sales of agricultural tools, grazingcooperative, grain purification cooperative, and processing
cooperative such as distilleries, bakeries, sugar factories, ®8t€heir operations were subjeict some
measureto the influence of legal regulations governingriaglture, althoughthere were not many of

them3!

After the Second World War the country's agricultural policy changed and the collectivisation of
agriculture began to play an increasingly important role. It was intended to create large agricultural
enterpises, i.e. agricultural productiotooperative and public agricultural holding$.The period of
socialism was particularly unfavourable to the development of the idd#e aboperative movement.
Although cooperative®perated in rural areas during tiperiod, they were used féine implementation

of thecommandand-controlpolicy. Their independence was limitethd they became strongly controlled

by the staté®

Following the transformation othe economic system arige introduction ofa market economythe role

of cooperativesas providers of services to rural areas and agriculture weakened considerably. At the
beginning of the 1990s mamyooperativesvere closed down. This was relattip e opl eds negat
attitudetowardsthem, as they were perceivadsrenfhanto f t he bpPgbaerdésaaccessi o
European Unionled to changes both in the mental approachctmperativesand legal regulations.
Agricultural producers saw that due tmoperatives which had a stable position and prosperous
organisational structures in many European countries, farmers were more competitive on the European

and global marketFollowingP ol andds member s hi p the positibnhoksoniewairg p e a n
cooperativeshas grown strongein the market The rapid proess of closing agricultural production
cooperativedias been stopped and soaabperatives including in agricultuteve been establisheld

recent years there has also been a dynamic development of groups of agricultural producers in Poland.

¥Sp-gdzielnia wiejska jako jedna z g¢g§- wred WhBodutaWwamnsaws p - | nego
2011, p . 28;0MM.i Bzao dmad IBsKii e j sWarsgw@ 4 @ b3cetzsedS ¢ i wiejskiej

SLA. S u ¢ hLeddl, sspects of the organization and operation of agricultucabperativs...,p. 30et seq.

827 . B &li@sril iozwoju gospodarki rolnej na ziemiach polskithCz g o wi e k ,ed.ZRo IGrircktawo A. Zbor ows
Krak- - w, 2-640 9, pp. 33

33 From 1944 to 199, cooperatives were a tool of the communist authorities used for the implementation of the rural and

agricultural policy. They were monopolists in many segments of the market. In practice, farmers were forced to sell their

products and to purchase the meaf production from the cooperative where they were memberbitpeékrs.org.pl[Access

date: March 2019].


http://krs.org.pl/
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Theseareassociations of farmers working together to improve the market position of farms and increase
their income There were only 126@griculture producer groups 2006,but now there are more than 900
Despite theavailability of achoice of entity type, most agricultural producer groupkave opted to

function according to the rules specificdmoperatives
4. Current legislation concerningcooperatives operating in rural areas

According to the Act of 16 September 1982 on Cooperative *.aav cooperative is aoluntary
association of an unlimited number of persons, with a variable composition and a share fund, which
conducts joint economic activities in the interests of its members. It should be stressed that Article 1 of
the Act stipulates that a cooperativayralso carry out social, educational and cultural activities for the
benefit of its members and their environmérite scope of legal regulations affecting the organisation
and functioning of agricultural cooperatives is very wide. It is not limited eoAtt of 16 September

1982 oncooperativdaw itself,and the Act o#t October 2018 oRka r m eCoopedatives® Apart from the
regulations applying directly to different types of agricultwabperative andthe regulations indirectly
governing he structue andoperation of cooperativeshey are also subject to thegulaton of their
economic environmerdand agriculture as a part of the economy covered by the Common Agricultural

Policy.

As an example, one may poirtt the Act of 15 September 2000 Awgricultural ProducerGroups and
their Associations® the Act of 27 April 2006 orsocial Cooperatives’ the Act of 20 April 2004 on the
Organisation of theMilk and Dairy ProductsMarket®®t he Act of 23 April 19614
C o d, 3 the Act of 19 Octber 1991 on thélanagement ofgricultural Property Stockof the State
Treasury®® the Act of 11 April 2003 on th&hapingof the Agricultural System*! legislative acts related

to taxes* agricultural market$® or acts issued by the European Urfitbn

34 Journal of Laws ©2018, item 285, as amended.

35 Journal of Laws of 2018, item 2073.

36 Consolidated textiournal of Law®f 2018, item 1026, as amended.

37 Consolidated text: Journal of Laws of 2018, item 1205, as amended.

38 Consolidatedext: Journal of Laws of 2019, item 14385 amended.

39 Consolidatedext: Journal of Laws c2019 item1145, 1495as amended.

40 Consolidatedext: Journal of Laws a2019 item 817, 108&s amended.

41 Consolidated text: Journal of Laws of 2018 item 1405, 1496, 1637, as amended.

42 For example the Act of 12 January 1991 on Local Taxes andFefsm text:Journal of Laws of 2019, idem 1138
amendegdAct of 15 February 1992 on Company Income T@n&olidated textiournal of Laws of 2018 item 15@8 amended);
Act of 15 September 1984 on Agricultural Tabo(isolidated textiournal of Laws of 2019 item 1256, 13&@9 amended).

43 Act of 19 December 2003 on the Organisation effthuit, Vegetable and Hops Markebfisolidated textlournal of Laws of
2019, idem 935 of as amended).

44 For exampleRegulation(EU) No 1308/2013 of the European Parliament and of the Coofidif December 2013
establishing a common organization of tharkets in agricultural products and repealing Council Regulations (EEC) No 922/72,


https://sip.legalis.pl/document-view.seam?documentId=mfrxilrtgi2tqojzhe4tk
https://sip.legalis.pl/document-view.seam?documentId=mfrxilrtgmydsmjyheyte
https://sip.legalis.pl/document-view.seam?documentId=mfrxilrsg42tombsgi3tq
https://sip.legalis.pl/document-view.seam?documentId=mfrxilrsha2tonbvgmydo
https://sip.legalis.pl/document-view.seam?documentId=mfrxilrsgyydmobtgm3tc
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5. Comeratives connected with agricultural activity

Cooperativesssociated with agricultural activigngaged irby agricultural producers are important for
the development of rural areass emphasized in the literatufi®ue to the close relationship between
agricultural development and the development of rural areas, it is impossible to spleakustainable

development of these areas without sustainable agricoffure

The termégricultural cooperativis itself not a legal ternit can be found itheliterature®® draft bills’

and foreign legal systemiThe new Acto#4 Oct ober 2018 on Farmerso6 Coop:
as the name suggests, introduces the normative basis for the operation of such (ehtites me r s 6
Cooperatives)Besides thefarmer cooperatives, cooperatives of agricultural producers have existed for

many years, such as dairy cooperatives, cooperative agricultural pra@dgeeups, (Samopomoc

Ch § o@ sf kaar me-help)icoogermtivésand otherslt is therefore assumdtiatt h e  &gacultoral 6
cooperative8 extends tocooperative entities engaged in agricultural production (agricultural holdings)

and other entities operating in the agricultural sector, whichdalke least one stage of such actjiyior

operae more loadly in this sector. The members of saolperative are mainly agricultural producers.

A. Dairy Cooperatives

Dairy cooperatives are important feeveral reasons includirtge development of agriculture, ensuring
the right quantity and quality of dgultural productsand providing jobs for rural dweller§he milk
cooperativesn Poland have been developisigce the interwar period. Currently, there aker 100 of
them.However, t is not their number but their market share and how they conttibtite development
of agriculture that matterthe most. Milk cooperativesn Poland have been expandirfgmilarly to
cooperative agricultural producer groups, nithoperatives haveaken over some activities connected

with an agricultural activity rubby a membegagricultural producér Those activities include purchasing

(EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2@ificfal Journal of the European Uniafbreviated.J.EU (L

347, p. 671)

“p. t@irj awpnowalUony wa oizwoljs xarl -nw cuBiudig Bkdndomicine 20148 b66, ppl49 158.

SeeA . Ko § o dWiieeljocfzuankk,c yj no Si r ol n iwootwwaU of naekgoo cozbysnznai rk-, w owziweojj suk izcrh:
STUDI A OBSZARCW WI EJSKI CHl4Zhtips:/Fcin.ong.pl/Conter®/55723/\WAS1_76020 1r2015
t37_SOWKaolodziejczak.pdf, [Access date: December 2019].

463, WojciechowskiSp - §dzi el nie rolnicze: |jakie baafranivangP oiz npaodilnondy6 ;w P ¢
A. SuRrhawHa koncepcj a ,s pPogzdnzai G |2n0i1 6r;o |indiecnz yCGCQoGlthrel Bqopeiatered e | o p me n't
in the EU, Brussels 2014, p. 6 et seg,Bijman, R. Muradia, A. Cechiigricultural cooperative and value chain coordination

in: Value chains, inclusion and endogenous development: Contrasting theories and realities, B. HelWsliegn, eds., Milton

Park 2011, p82.

4"MPs draft of the law on agriculturalooperative 2003, Print No 2759 of 2004. Available at:
<http://orka.sejm.gov.pl/proc4.nsf/drafts/2759_p.htfAccess date: Decemb2019].

48 Chapter Il of the French Rur@ode(Code rur al et (applidakle tgp Sacidties coperatives dgnmaeSee

e.g.Coder ur al et de | a p°che malaiRochettee2014.dte dtadian fegistarire &lso ases,the conaephe nt ®
of agriculturalcooperativsin the Civil Code, e.g. Article 2513 of the Italian Civil Code


http://bazekon.icm.edu.pl/bazekon/element/bwmeta1.element.ekon-element-issn-2083-8611
https://rcin.org.pl/Content/55723/WA51_76029_r2015-t37_SOW-Kolodziejczak.pdf
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milk from the members and supporting cattle breeding. The regulations do not defirmopidcatives,
so thescope oftheir activity is specified in a statuf®y-law). They usuallydeal with the purchase and
processing of milk. It needs to be pointed out that therearperativesvhich only deal with purchasing
and do not engage in processing. However, there asonuoany oftheseentities. It is important to stress
that milk praducts qualify as agricultural products under the Treaty of Rantkare listed ilttachment
1.

Along with these main activities, some milkooperativesengage in breeding milk cattle owned by the
membersand inincreasing milk production and enhancing dquality. They take actions against cattle
diseases and promote hygiene and prevention principlesy alsohelp to organize farms which
specialize in milk production and delive!ySuch actions contribute to the development of the farms
owned by milk poducers and the innovative nature of the milk markéitk cooperativesvhich deal
with milk processing allow the producers to participate in another statje ftiod chain, i.e. to make
money not onlyfrom the sale of milk but also from the balancef any surplusderiving from the
processing activity? o | a n d dosperatives rkostlgell their products otheinternational market.

B. Agricultural production cooperatives

It goes without saying tham current economic circumstances agricultural precsim Poland are more
interested in cooperatirig terms ofmarketing or the sales of agricultural producasher than in running

a joint farm.However,there arestill agricultural productiorcooperatives that werget up before the
political transfornation. Suchcooperativegguarantee jobs to their members, household members and
other countrgide dwellers, who otherwise would have little chance of finding employnsmte the
unemployment rate irural areass high.Therefore, thee cooperativeslsocontribute to the development

of themulti-functionality of villagesand thesustainable development of rural arddgembers who niee
contributions to agricultural productiaooperativesre not always prepared or willing to independently
run a farm and that is why they want the agricultural producticmoperativeso keep operating-or this

reason, iis worth analyzing the issue oboperativesunning a joint agricultural farm

Pursuant to the Act of 16 September 198ZooperativeLaw,*® the objectof theactivity of agricultural
productioncooperatives s t o run a | oint agricultural farm a

individual farms®* A cooperative may also run other business activity. The regulations cover tieither

49 See. Available onlineshttp://mleczarstwopolskie.pl/fAccess dateMarch202(.

50 Journal of Laws from 1982, No. 30, Item 210.rnSolidated text: Journal of Laws from 2003, No. 188mtk848, as
amended.

51p, ZakrzewskiCel sp-, §dXwalrnial ni k Prawa Prywatnegoo 2005, issue 1,
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type of such actity nor the proportions between business activity and other aétivityis worth
mentioning that in its decision of 27 February 1986 the Higher Court (IV PRN 1/86, issued before the
amendment) decided that the objecth&fagricultural activity of angricultural production cooperative is

to run a collective farm on the basistbé personal work of its memberSuch a cooperative may also
engage inother manufacturing activity or be in the service sediat such activity cannot eclipse the

main activty.

For many years agricultural productionoperativediave run, apart from joint fasnextraagricultural
business activiés This was usuallythe consequence afn unfavourable economic situatiobut some
periodsit was also a consequenceh#fneftia tax regulation$® A characteristic feature of agricultural
productioncooperativess the fact that the regulatiosipulatethe requirements which have to be met by

their membersMembership in agricultural productiaooperativess only allowed tdfarmers who are:

1) owners or independent holders of farmland; 2) lessees, users, or other dependent holders of farmlands.
Membership in the cooperative is also allowed to other people with useful qualifications for work in the
cooperative. Another featue of agricultural productioncooperatives that igssentialin terms of the
multifunctionality of villages andhe sustainable development of rurateas is the fact that their
membes, who areable to work havetheright and obligation to work in suchcaoperativeto the extent
established by thmanagemenboard every yeaandaccording to the needs resulting fréhe business

activity plan. Wken assigning work to its members, a cooperative should consider their professional and
private qualifications.The cooperative may employ not only its membedat also their household
members, namely every family member and other people if they reside together with the member and run
a common household. Apart from its members and household members, a coopesatalso employ

other people under an employment agreement or any other agreement on work perfraesmelance

with its need The members are compensated for work in the form of a share inspdifilded

proportionately to their personal contrilmn.

Once Poland joined the European Union, Polish agriculture started to be covered by the Common
Agricultural Policy, and the principles of funding and running agricultural aetliave been changed.
One of the main income sources of agriculturaldpoeis are payments within direct support schemes.

According to some economists, they constitute more than 70% of the income of agricultural producers

conducting agricultural activities in the countr.i

52See A. KokotNor mat ywne pojfAcie dziagalnoSci pozarolARPramej w roln

rolnedo 1991-49.i ssue 1, p . 37
53 |bidem, p. 3749.
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used by agricultural production cooperativeshesedirect payments refer not only to the lands owned by

agricultural production cooperatives.

C. Cooperative groups andorganizations of agriculture producers farmers cooperatives

A form of comprehensive jot adion, referred to agooperatiort* is essential among individual entities

in agriculture. It canake various forms including agreement between agricultural producerst oan

be amore permanent structure (setting up a separate organisatian)atieh possibility is of great
importance within the framework of Polasdmembership of the EU and in times of globalisation. In my
opinion, a ooperative is the most appropriate form of cooperation for agricultural producers. The
attribute that distingishes a cooperative entity from other business entities is that it combines not only
financial meangcapital), but above all peopie Agricultural producers antheir farns constitutesmall

units. So consequentlyjpint action is extremely important. This especially important in Poland, where
there are over 1 million agricultural holdingisoperaton but the average area of agricultural land on a
farm in 2019 was 10.95 R&ln 2018, 1,428,800 farms used 1,469,000 ha of agricultural land and reared
9,842,500 large livestock units’

Agricultural producer groups contribute to the development of farms and rural Ruessant to the Act

of 15 September 2000 on Agricultural Producer Groups, natural persons, organisational units without
legal personalityand legal persons that as part of agricultural activity run:

a) afarm, in accordance with the agricultural tax regulations, or

b) an agricultural business in special branches of agricultural production
may establish agriculture producer groufiseir purposis to:

- adjust agricultural products and production proesgsmarket conditions,

- jointly market products, ani prepare products for sale,

- centralize sales and deliveries to wholesale buyers,

54 For more on cooperation, see: A. Perzi@ oper acja w rolnictwie naAShrgiddag- | nego po
Agrariao 2008, vol. Vi, 2007, p. 215 et seq.;

55M.Zuba,Sp- gdzielnie mleczar s,AZe s rapkwe VNEI e mN na @r, o [Biez n es Ek o n 0 mi
1, pp. 167175.

56 The announcement of the President of the ARMA of 17 September 2019 on the size of the average area of agricultural land on
farms in individual provinces, and on the average area of agndulind in an agricultural holding in the country in 2019.

Available online at: <https://www.arimr.gov.pl/pomekrajowa/srednigpowierzchniagospodarstwa.html[Access dateMarch

2020].

57 Central Statistical OfficeRolnictwo w 2018 r.Available online at: <https://stat.gov.pl/obszatgmatyczne/rolnictwo
lesnictwo/rolnictwo/rolnictwew-2018roku,3,15.html> Access dateMarch 2020].
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- set out common rules on the production information aalhedén connection with crops and the

availability of agricultural products,
- develop business and marketing skills,
- streamline the innovation processes, and to protect the environment.

The groups carrying out those goals help to develop agriculturetaaincrease the incomes of
agricultural producerdAn agricultural producer group is nisgelf a separate legal entity, but such groups

can be organisedsing various types of business entity, i.e. a limited company, a cooperative, an
association or a vohtary association.There are two stages in the formation of such groups. In the first
stage, the legal personalitydstablished, e.g. a limited liability company, a cooperativasanciation or

a voluntary association. line second stage the groupégidered. The Director of regional office ahe

Agency for Restructuring and ModernizationAdriculture (appropriatéo the seat of the group) makes

an administrative decision which states that the legal personality has met the conditions spdabified i
regulations and has been registered as an agricultural producer group. The legal status of the group needs
to be taken into consideratiofhe agricultural producer group as association of agricultural producers
managing farms (i.e. independent lmask units) and working together in order to achieve the common

aim of improving the financial situation and competitiveness of fafiths. group does not work for its

own profit but for the benefit of its members. It functions only owing to the entites virhich it is
composed. Thus, it is possible to assume that groups of agricultural producers work according to the rules
characteristic of cooperatives. One of the definitions of a cooperative states that a cooperative is an entity
running a business wihiddongs to and is controlled by its users and which distributes the financial

surplus depending on the degree to which its services aré&used.

In the EU 20122020 funding period, agricultural producer groups may still apply for financial aid, but
the rdes for its granting have changed’he main regulations ardRegulation of the Minister of
Agriculture and Rural Development of 2 August 20iiich sets outletailed conditions and method of
granting, payment and repayment of financial aid within theviactfiCreation of producer groups and

organizatio® covered by the Programme of Rural Areas Development for the year200Q# The

58 See the definition odgricultural cooperatives formulated by the American Department of Agriculture together with a

group of scientists in: D. Mierzw®&r zedsi nbi or st wo sp- §gdzi,elWrzoec.§ alw a2doylclj,a pi. wisl
Different definitions of the cooperative, see lfakelius,Cooperative Values Far mer s6 Cooper atives in t
Farmers Uppsala 1996, p. 47 and n.

59 Journal of laws of 2016, item 1284s amended
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Regulation of the Minister of Agriculture and Rural Development of 18 February &8a6ets out the

requirements toéfulfilled by a business plan of a group of agricultural proditers

In addition to cooperative groups of agriculture productmste are als@rganizations of agriculture

producers which are often createddmoperativesSection 131 of the Preamble Régulation (EU) No

1308/2013 of the European Parliament and of the Council of 17 December 2013 establishing a common
organization of the markets in agricultural products and repealing Council Regulations (EEC) No 922/72,
(EEC) No 234/79, (EC) No 1037/20@hd(EC) No 1234/200F* stipulates thati Pr oducer or gani :
and their associations can play useful roles in concentrating supply, in improving the marketing, planning

and adjusting of production to demand, optimizing production costs and stabjpimdgce prices,

carrying out research, promoting best practices and providing technical assistance, marpgdgdiy

and risk management tools available to their memlzerd thereby contributing to strengthening the

position of producers in the foochano. So far, no agricultural producer organizations have been
established in Polaniah the milk market. The situation in other markets is the same. Fruit and vegetable
producer organizations are an exception, but there are separate legal regulatitmsia and they

already have a certain traditi&hThe Polish legislator intends to encourage the creation of organizations,

which is why legal regulations have been amended and issued in recent years. For example, on 20 May
2020the Regulation of the Misterof Agriculture and Rural Development of 27 April 20&bk effect,

amending the Ordinance concerning the detailed conditions and procedure of granting, disbursement and
return of financi al a i Estabhskmenmt af grms obpfodutehs end @roduderv i t y e

organizaton® covered by the Programme of RQ0208° Areas De

For the multifunctionality of villages and the sustainable development of rural areas, it was important to
adopt theAct of 4 OctoberR0l8 mFar mer s 6 ChArtizle 4 of the Acvok 4 October 2018 on
Far mer sd C'sdpmdreast itvheast, a i§ avoluntary ssSociationmpnatura orilegak

persons who engage in the following activities:

1. Runan agricultural farm aspecified in the agricultural tax regulatiomsmdwho:
a) conduct agricultural activity falling under special branches of agricultural production,
b) are the producers of agricultural products or of groups of these products, or

c) breed fish, and who are hereitestiefer ed t o as Af ar mer s o

60 Journal of Laws of 2016, item 23&s amended

610 J EU L of 2013, No 347/671 as amended, hereinafter referred to as Regulation (EU) No 1308/2013 of the European
Parliament and of the Council of 17 December 2013.

62A. S u ¢ hAgriEyltural Cooperatives and Producer Organizations in Poldi@EDR Journal of Rural Law 20&5n0 2, pp.
25/ 37.

63 Journal of Laws, item 799.

64 Journal of Lawsf 2018, item. 2073.
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2. Are not farmers and conduct activity related to
a) the storing, sortingpacking,or processing of agricultural products or groups of these
productsor
b) the fish produced by the farmers referred to in point 1, or
C) service actiities sipporting agriculture, including those referred to in point 1, such as
services using machines, tools or devices for the production of agricultural products by
these farmers or groups of thgseducts, or fish, and who ahereinafter referred tosa

theentii ti es which® are not far merso.

It should be noted that the members of such a cooperative are not only farmers, but also other entities that
have the necessarypremises, equipment or experience, for example, which may contribute to the

developmenof farmers' cooperatives, and consequeatiriculture and rural areas

A cooperative of farmers can be established by at least 10 farAwearding to the Act of 4 October

2018 onFa r m eCoapdiatives, these entities are predominantly made up oéfarfiuctuating bodies

of persons and variable capital which conduct joint business activity for the benefit of their members.
ThisAct stipulates that the activity of a farmersbod

for the baefit its members.A business activity may relate to

- the farmers planning their production of produce, or groups of products, and adjusting it to
market conditions, especially considering their quantity and qualitythe concentration of
supply and

- handling the ales of products or groups of products produced by the farmers; and the
concentration of demandnd

- handling the purchase of necessary means for the production of products or groups of products.

In addition to the above activity, h e f ar me r sad abxcondyctectivty relatirgg to

- storing, packaging and standardising the products or groups of products produced by the farmers;

- processing the products or groups of products produced by the farmers and the marketing of those
processed products;

- providing services for the benefit of farmers in connection with the production of products or

group of products by the farmers;

%5For more on the Act on Far rkeSrps & da oep eirkeestiukojd praivries: edeS teu dgi. a J .
luridica Agrariao 2A01 &,uleba&@pectXdfthe orgpnizationlaBdfoperation of agricultural

cooperative in PolandP o z n a E 2 @tls&q,denp pwagi mMa tle projektu tsawy o sp-gdzj el niach r ol
APrzegl Nd Prawa Ro0l19R68giseéq. 2017 no 2, pp.
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- promoting among its members environmentally friendly cropping techniques, production

technology and waste management methods.

PN

Afamer s cooperative may also run social, cul tur al
members and their environment but the income coming from these activities must not accoarefor

than 25% of t he tooperatimearnedha divandradinggyeane r s 6

Legal regulations encourage the establishment of farncexgderatives A tax preference is also
introduced by the Act o0 Coopdrativ@.cFbroekamplefor2bbiltiBgsanch Far me
structures or parts of buildggsandland occupi e coofresativd r f ammarss®ci ati on
cooperative f or the activities defined in Article 6 (1

Cooperativs.

6. Social Cooperatives

Social cooperatives aparticularly impatant for the development of rural areas. A soctperative is a

social economy entity offering support for the people at risk of social exclusion orlngtaiready

socially excluded. The operation of these entities and the concept ofemeiamyfall under the scope

of the EU actions. The European Lisbon Strategy, for instance, puts great emphasis on creating new
workplaces and on economic development. These goals can be achieved by means of promoting
employment, improving social care més basedn money transfers, supportitige adaptive abilities of

the employeesand ensuringthe flexibility of labour markets. A key factor in the process of achieving

these goals is the development of civic society

The regulations on sociaboperéveswereintroduced into the Polish legal system in 2003 under the Act
of 13 June 2003 oBocial Employmenf®” changing the Act of 16 September 1982GnoperativeLaw.

That was followed by the Act of 27 April 2006 &ocial Cooperativesin all the mattes relatingto the
entities in question not regulated by that, abe provisions of the Act of 16 September 1982 on
CooperativeLaw apply.Under the law, the subject of activity of a social cooperative is to run a joint
enterprise based dheindividual work of its members antheworkers of the social cooperative. A social

cooperativaakes actions for

66 A, Sienicka, A. Vanden BogaerModel e pr zedsi fibi or st wa, 2609 [Adessdate:dgroh: Pol ska
2019].
67 Journal of Laws, No. 122, Item 1143, aseaded.
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- the social reintegration of the members and workers of a sooggerative which includes
actions designed to rebuild and maintain the skills coedaath paricipating in the life of local
community and performing social roles at work, place of residence or stay.
- the professional reintegration of its members and the workers of a soojarative, which
refers to actions designed to rebuild aeépthe abiity to work independently on the job market
T and those actions are not taken as being part of the business activity conducted by the social

cooperative.

The social cooperative can conduct a social, as well as edwaiahcultual activity for the bemfit of
their members, employeesnd local communityas well as socially useful activity in the field of public
tasks. A social cooperative can be set up by, #ag.unemployed, the disabled as provided fah@Act

of 27 August 1997 on &tatonal ard Social Rehabilitation and Employment of Persons with Disabilities,
persons up to 30 years old and over 50 years old who have the status of a jolils=ekemployed as
prescribed inthe Act of 20 April 2004 on Employment Promotion and Labdarket Irgtitutions,
unemployed job seekers or persons not engaged in other gainful emplogveeptmember has the right

to work in asocialcooperative.

A novelty which has been introduced is that soc@perativesan set up a cooperative congan in

the form of an agreement to: 1) increase the economic and social potential of the associated social
cooperatives;2) jointly organize the network of production, trade or seryi@sjointly promote
cooperative or economic actigrs 4) promotea comman tradenark, asmentioned irthe Act of 30 June

2000 on Industrial Property Law.

Social cooperativesbeing social economy entities, can use both Polish and Europeandanasll as

some other facilities. A social cooperative, for instance, doepaya courtfee while applying to be
entered into the National Court Register and does not pay any fee for publishing an announcement in the
Court and Commercial Gazettap ni t or SNd o wy). SimultaBeossly,owhder Artche
17(1)(43) of the Act of 15 February 1992 GorporatelncomeTax,®® theincome of a social cooperative

spent in a tax year on the purposes provided for in Article 2(2) of the ABbcial Coopertives in

compliance with this Act, in the part not qualified as deductible costs, are exempted from income tax.

Social cooperativeshave been functioning in our legal system for a relatively short time but they are
becomingincreasinglypopular.This is @nfirmed by the existence of more than 180@ialcooperatives

and their more or less equal development in particular parts of Poland. Most people working in these

68 Consolidated textJournal of Law2012, item 361, as amended
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entities, among whom there are many people with disabilities, are employed under camperativ
employment agreemerfts Social cooperativesare becoming increasinglgffective tools ofthe social
economy. They are especially neededural areaswherethe unemployment rate is very high and the
ways of supporting the excluded and disabled pecpi®pared with cities, are limite@redit should be

given to the programmedhat providepeople with relevant knowledge on how to set up and run social
cooperativesalso in rural areas. Currently, however, it is important to allocate more financialoestur
facilitate and extend the scope of activity of already existowperativeslt is obvious that the legislator

is trying to introduce some improvements relating to the setting up and running of activity by social

cooperatives.

The activities of coperatives are part of the concepts of bathe multifunctionality of villages and
sustainable development of rural areas, supporting diverse business activity on these areas, creating new

workplacesandimproving the living conditions for disabled people.

7. Energy cooperatives

For the multifunctionality ofvillages andhe sustainable development of rural areas, the development of
energycooperativess also importantPursuant to the Act of 20 February 2015 on Renewable Energy
Source® (with amendmentsrém 2019), an energy cooperative is a cooperative within the meaning of
the Act of 16 September 1982 dbooperativesor of the Act of 4 October 2018 on Farnters
Cooperativesthe object of which is the production of electricibjogas or heat in renewabénergy
source installationsand balancing the demand for electricity or biogas or heat, exclusively for the own
needs of the energy cooperative and its members, connected to -alefared electricity distribution
network with a nominal voltage lowerah 110 kV or a gas distribution netwaorlor a district heating

network.
The Energy Cooperative must meet all the following conditions:

1. operatein a rural or urbamural commune within the meaning of the regulations on public statistics,
or in an area ofio more than 3 such communes directly neighbouring each other.
the number of its members has to be less than 1000;

if the object of its activity is the production of:

69 Information about the operation of Social Integration Centres and Clubs for the Sejm and Senate of the Republi¢ of Poland
(Issue No. 679), www.sejm.gov.ff\ccess date: March 2018].
70 Journal of Laws, Item 478, as amended.
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i. electricity, then the total installed electric power of all installations of a resievemergy

source must cover atleastd % of t he cooperativeds ownh annu.

of and its members, and cannot exceed 10 MW;
ii. heat, then the total available thermal capacity cannot not exceed 3@MW
iii. biogas, then the annual capgaf all installations cannotxeeed 40 million ri(Article 38e).
Article 38f states that an energy cooperative may produce elegthiedy or biogas in installations of a
renewable energy source owned by the energy cooperative or its members. Theeneeggtive may
start its operations once it has been entered in the register of enepprativesThe register of energy

cooperativess maintained by the Genefairector of the National Support Centre for Agriculture.

8. Summary

As can be seen fno our research, Polish cooperatives have a long history, skmcethe times of S.

Staszicandt he establ i shment of t he dnproveithe agriculture &ndr i c u |l

industry and to provide mutual assistance in misforttines C o o plave&dntributel sto the

development of agriculture anthe multifunctionality of rural areasP ol and é s me mber s hi

European Union has created new possibilities of development for the cooperative movement in rural

areas

The development of agricultdractivity, which is most popular in rural areas, is closely relatedhes
multifunctionality of villages andhe sustainable development of rural are@soperativesontribute to
improved productive capacity artde competitiveness of the agriculturadcor, and they increase the
value of its share in the food chain of agricultural producers. Agricultural activity is the basic activity in
rural areas anthe cooperation of agricultural producers is important. This is important in terriee of

multifunctonality of villages andhe sustainable development of rural areas.

Agricultural produces engaged iragricultural activity in the field of milk productigmig farming and
others and belonging to variougooperativeanay, on the one hand, better deypetbeir agricultural
activity, while on the other hand, such a cooperative contributes to the development of ruralnareas.
agriculture (he aims of whicHocus on the productioof food and raw resources for various branches of

industry* and more broaty speaking, on the supply of public goodshere is a high level of financial

F

"t For more detailed discussion, see: A. Nowak, T. Kijek, A. Krukowld,| ski e rol nictwo wobec wyzwaE

Wymiar ekonomicznstrukturalnyL ubl i n 2019: 2&Robof ni At wDampir ®dw & kgaiableonliee t y 1 k o
at: <http://www.nowoczesnerolnictwo.info/technologignictwo/rolnictwo produkujenie-tylko-zywnose [Access dateMarch

2020].

72 Economic goods (food and energy security); environmental goods (biodiversity, agridatdsadape, soil protection, proper

water relations); socioultural goods (economic and social vitality of villages, enrichment of national culture, shaping local,

regional and cultural identityCf: A. BiernatJarka,Dobra publiczne w rolnictwie w nowpgrspektywie finansowej Unii

Oy
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uncertainty for agricultural producers, due to, for example, the relatively high costs associated with
agricultural activity, the price changes of agricultural products andntpact of weather conditions.
Cooperativeshelp reduce costs bgharing between agricultural producers and enabling them to meet
more and more requirements related to public health and animal. Healttarmers who cooperate in a
cooperative, it is eagito engage in farming business by means of the methods orieriedranmerdl
protection,to achievethe sustainabledevdopment of agriculture, and timtroduce innovabns which
require a high outlayworking together also helps to take actiamou limiting the effects of climatic
changesand to use alternative sources of enetgysome European countridike Germanyor France

where thesystem of biogas plants vedll -developed, a cooperative usually agtsiallyasthe investoiin

the construction of biogas plants

Cooperatives are important legal entities which havevery positive effecton developing the
multifunctionality of rural areasThe Act onAgricultural ProducerGroups was passed as early as 2000,
but only amendments to it andetpossibility of obtaining EU funds led to the development of entities
that bring agricultural producersogether Cooperative groups of agricultural producers sell the
agricultural produce produced on the memdaggsicultural holdings, market it, and st@nd deliver the

means of production.

The discussion presented abdwes confirmed that social cooperatives have been functioning in our legal
system for a relatively short timbut they are becominigcreasinglypopular.This is confirmed by the
existsce of more than 1008aocial cooperativesand their more or less equal development in particular
parts of Poland. Most people working in these entities, among whom there are many people with
disabilities, are employed under cooperative employment agregfidintan be said, therefore, that
socialcooperative areincreasinglyeffective tools of social economig rural areasThey are especially
needed in village wherethe unemployment rate is very higand the ways of supporting excluded and
disabled peple are limited when compared with citiesCredit should be given to the programmes
providing people with relevant knowledge on how to set up and run smoakrativesalso in rural
areas® These trends in the development of cooperativethe contek of the multifunctionality of
villages andhe sustainable development of rural arbase an impact on the development of legislation.

What is observed is that legal regulations concerning the organisation and functioning of agricultural

EuropejskiejZagadnienia Ekonomiki Rolnej 2018(346): 42151; J. WilkinWi el of unkcyj noSl rolnictwa. |
podstawy metodologiczne i implikageaktyczneWarsaw2010: 12ff;D. Baldock, K. Hart, M. Scheel®obrapubliczne i

interwencja publiczna w rolnictwjévailable online at: <https://enrd.ec.europa.eu/ersthtic/fms/pdf/45227 AEEEB65-0E88
COFR9D706AF6572(df. > [Access date: December 2019].

73 Information about the operation of Social Integration CeranesClubs for the Sejm and Senate of the Republic of Rsland

(Issue No. 679), www.sejm.gov ff\ccess date: March 201.9

74p. ZakrzewskiCe | s p - Kwartainik Prawia Prywatnego 2005, issue 1, p. 61.


https://enrd.ec.europa.eu/enrd-static/fms/pdf/45227AED-EB65-0E88-C0FF-9D706AF6572C.pdf
https://enrd.ec.europa.eu/enrd-static/fms/pdf/45227AED-EB65-0E88-C0FF-9D706AF6572C.pdf
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cooperatives arbeing extended. At the same time, the normative basis for cooperatives of agricultural
production was widely regulated in the period after the Second World War. The political transformation,
the principles of the market economy and the acquisition of Edim@rship have resulted in the
legislator becoming more focused on the association of agricultural producers selling agricultural produce

and supporting other stages of agricultural activity.

The current trend in the development of agricultural coop@sisvin line with the development of EU
policies. This is related, for example, to the need to increase the competitiveness of agricultural
producers, the protection of regional products, the social economy, energy, environmental pratettion
processig. A cooperative is a complex legatity and at the same time a dynamic unit in the context of
taking into account changes @AP and EU policies. The growing impact of regulations related to the
development of agricultural law and food law on the #céis of agricultural cooperatives should be
noted’® The scope of legal regulations concerning cooperatives has been extended and encourages the
association of agriculturgiroducers e.g. Act of 4 October 2018 Barmer® Cooperativeslt is also

worth mertioning tax reliefs and exemptions, the possibility of cooperativdag EU funds(e.g.
AEstablishment of groups of producers and producer organizalipesemptions of social cooperatives

from fees duringheregistrationat the court

Nevertheless, ftiner changes in legislation are necessary th@ continuedprocess ofdeveloping the
multifunctionality of rural areasThe essence of multifunctional development is raising the standard of
economic and cultural life of the rural populati@specially byincreasing income)Cooperatives in rural

areas contribute to achieving this goal

">More on the expansion of agricultural lanve e R. Budzinowski, Wsp-gczesne tendencj e
Agraria 2009, vol. VII, p. 17 et seq.

I
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STANDARDIZATION OF COOPERATIVE LAW IN AFRICA: A COMPARATIVE ANALYSIS
BETWEEN THE OHADA UNIFORM ACT RELATED TO COOPERATIVE SOCIETIES AND THE
EASTAFRICACOMMU N | TGGOPERATIVE SOCIETIESBILL

Willy Tadjudje?

Abstrad

In Africa, two organizations have devetmpsupranational legal framewarlapplyingto cooperative
societies. The first isthe Organization for the Harmonization of Business Law in Africa, in French
Organisatiimpour | 0 har mon i duadtoit des affeeresOHADA) with the Uniform Acton
Cooperative Societie@JA). The second is thd=ast African Community (EAC) with the East African
Community Cooperative Societi&sll 2014 (EAC Bill). The EAC Bill hasotreceived the assent tife

Heads of State in the EAC, so it is not yet an Act of the EAC Community. However, the purpose of this
article is to compare these two legal frameworks. For the purpose of this analysis and comparison, the

EAC Bill will be treatad as if it was an Act of the Community.

Introduction

The African continent has55countries all represented in the African Urfiolm a bid toensure their
economic developmentmost African States have joinedrarious regional economic integration
orgarizations. These organizationsnay use several means to achietreir integration objectives,
including legislation.However, in certain regions of Africa, particularly in West and Central Africa, there
are regional organizations whose only aim is leigakgratiot. These organizationsoexist with

economic integration organizations, which also produce regional legisl@mansuch organisation is the

1 Assodate Lecturer, Univesity of Luxembourg Scientific Collaborator, Catholic University of Louvain (Belgium)
willytadj@gmail.com

2The African Union (AU) isa continental body consisting of the 55 mem8tes that make up the countries of the

African Continent. It was offiially launched in 2002 as a successor to the Organization of African Unity. More details on
its websitehttps://au.int

3 Economic Community of Central African Stat@&CCAS), Economic Community of West African Sta(ECOWAS),

West African Economic and Monetary Union (WAEMU), Economic and Monetary Community of Central Africa
(CEMAC), East African CommunityEAC), SoutherrAfrican DevelopmentCommunity(SADC), etc. For more details on
regional integration in Africa, sé@e Me | o , J. & Tsi kata Y. (2014) : iRegi onal i nt
prospectso WI DER Working Paper 2014/ 037.

4For example, the MA (Conf ®r e PAd e ilcmatienre des Ma)r- mter@ficad @onferéndesos ur anc e
Insurance MarketsMore detds on itswebsite:https://cimaafrique.org/
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Organization for the Harmonization of 8oess Law in Africa in French Organisation pour
| 0 h ar nooeniAfiguée du droit des affairg©HADA). It was established in 1993and currently
comprises 17 States in Central and Western Afri€HADA includes the following institutionthe
PermaneniSecretary, the Common Court of Justiceand Arbitratior?, the Higher Regional School of
Magistracy, the Council of Ministers of Justiceand Finance¥, the Conferenceof Headsof Stateand
Governmerit. It is a legal integration organization ahat the standardization of business larough

the introduction of niform acts whose provisions are directly applicable in nationaftaws

Tenuniform acts have already been adopted and deal with various business law‘fifdtéerénthactis
about cooperative societiaad it was introducedtar almost ten years of netigtion within the OHADA
zone The Uniform Act relaing to cooperative societigdJA) was adopted on 15 December 2010 and
published on 15 February 2011 in the OHADA official GaZétte

The UA did not introduce a newaw for cooperative socigtswhich supgemented existinghational laws.
Rather, he newlaw replace existing national laws whictwill disappear or will subsist only as a
complement to theJA. Specifically, the UA applies directly in domestic law. Its provisions take
precedence over the ruleé @omestic law which may be applied only if they are not contrary to the
provisions of thaJA.With the UA, OHADA hasproduced the first supranational cooperative legislation

in Africa.

Four years after the adoption of this Uniform Act, the East Africeamr@unity (EAC) also prepared a

legal framework applicable to cooperatives. TH&CHs a regional intergovernmental organization of 6

5 This organization was born after a Treaty sigjie PortLouis (Mauritius) on October 172,993 (modified in Quebec City
in 2008) with the aim of building a community of legal integration through Standaraizatibusiness law.

6 Benin, Burkina Faso, Cameroun, Chad, the Comoros, Congo, DemocratiblRegfuCongo, Ivory Coast, Central Africa
Republic, Gabon, Guinea, Equatorial Guinea, Guinea Bissau, Mali, Niger, Senegal, Togo.

" The Permanent Secretariatatached to the Council of Ministers and is responsible for the preparation of all acts and the
annual program for the harmonization afdiness lawTheh eadquar t er s - @ameoon)n Yaound®
8 The Court is based in Abidjan, Ivory Coaks main functbns are to hear appeals against the decisions of the national
courts andto give opinions ontte common interpretation and appimn d the Treaty, he regulations made for its
application and the Uniform Acts. The Coatsointervenes in arbitrationrpceedings.

9 The Schools responsible for the training of magistrates and judicial officéth®Member States in harmonized law
andbusiness lawThe headquarters are in Porto Novo, Benin.

10 Composed of Ministers responsible for Justice and Finanoéshis, it meets at least once a year, convened by its
President.

1t is the Supreme organ 6GIHADA. It was created through the revisiof the originalTreaty at the Quebec City
Summit of October 17, 2008, which remedied an absence that was felt. Tifer&we "shall be composed of the Heads
of State and Government of the States Parties. It bbathaired by the Head of State or Goweent whose country holds
the presidency of the Council of Ministers ".

12 Martor, B., Pilkington, N., Sellers, D. & Thwov en ot , 9 e drdit2r0f@rrée) africain des affaires issu de

| ' OH A DekisNexis

BPugoue, P.G. (2011) OHADRaync | op®di e de droit

14The Uniform Act entered into force 90 days after its publication on 15 May 2011. It is therefarsstxprovided that
existing cooperatives must adapt tHajrlawswithin two years of this eny into force,in order b comply with itsnew
provisions(before 15 May 2013
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Partner States: the Republics of Burundi, Kenya, Rwanda, South Sudan, the United Republic of Tanzania,
and the Republic of ghndh. Its headquarter is in Arusha, Tanzania. The EAC was establishdteby

EAC Treaty which guidethe work and the activities of the Community. TE&C Treaty was signed on

30" November 1999 and entered into force dhJaly 2000.The main Organs ofhe EAC are the
Summit®, the Council of Minister$, the Ceordinating Committe¥, the Sectoral Committe¥sthe East

African Court of Justicé’ the East African Legislative AssemBlyand the Secretarfat

The objectives of th&AC areto develop policieand programs aimed at widening and deepening co
operation among the Partner States in political, economic, social and cultural fields, research and
technology, defense, security and legal and judicial affairs, for their mutual bekheiiie 5 of the

Treaty). One way of achieving these objectives is the production of appropriate and applicable legal
standards (Acts)One of theseroposed legal standaritssthe EAC Ceoperative SocietieBill, 2014

(EAC Bill). According to Article 621 of the EAC Treatyf, ihe enactment of legislation of the
Community shall be effected by means of Bills passed by the Assembly and assented to by the Heads of
State, and every Bill that has been duly passed and assented to shall be styled an Act of the Gommunity
The East Arica Legislative Assembfy stated in a media released on January 2015 on its website that the
Bill was passed, but there is no information available regarding assent by the Heads oASiE&E63-

1 and 4 of t he EAC helHead®ftState may assentdoeoswitithdldaasseniita a Billt

of the Assembly a n df a fdad of iState withholds assent to ssubmitted Bill, the Bill shall

laps® Article 54 of EAC Bill provides that it shall prevail over the laws of the partner States iectesp

15The Summit includes Heads of Government of Partner States. The Summit gategistdirection towards the
realization of the goal and objectives of the Community.

16 The Council of Ministers is the central decisianaking and governin@rgan of the EAC. Its membership constitutes
Ministers or Cabinet Secretaries from the PartneteStavhose dockets are responsible for regionalmeration.

17Under the Council, the Coordinay Committee has the primary responsililior regional ceoperation and co
ordinates the activities of the Sectoral Committees. It also recommends to theilGout the establishment,
composition and functions of such Sectoral Committees. It dransémbership from Secretaries responsibteegional
co-operation from the Partner States.

18 Sectoral Committees conceptualize programs and monitor their imgpl@tion. The Council establishes such Sectoral
Committees on recommendation of the CoordimgtCommittee.

19The East African Court afustice is the principal judiciakgan of theEAC and ensures adherence to the law in the
interpretation and applicath of compliance with the EAC Treaty. It was established under Article 9 of the Treaty.

20 The East African Legislative Assembly (EALA) ithelegislativeorgan of theEAC and has a cardinal function to
further EAC objectives, through itegislative representative anaversight mandate. It was established under Article 9 of
the Treaty.The Assembl has a membership comprising of 45 elediéeimbers (nine from each Partner State), and-7 ex
officio Members consisting of the Minister or Cabinet Secretary mesipte for EAC Affairs from each Partner State, the
SecretaryGeneral and the Counsel to them@munity totaling 52 Memberdore detailson the website of EALA:
http://www.eala.org/

21 The Secretariat is the executiogian of theEAC. As the guardian ohe EAC Treaty, it ensures that regulations and directives
adopted by the Council are propentgplemented.

22The treaty is available ommte E A C 6 s httpse/fww.etaceint/documents/egfory/keydocuments

23 Seehttp://www eala.org/media/view/assembpassesaccooperativesocietiesbill -2014 Also, apress releasfrom the
Far mer sationisgaeackssible via this linkttps://www.ica.coop/emiedia/library/presseleases/preseleaseeast
africanrcommunity-co-operativesocietiesactpasses? _ga=2.228284440.447941260.158874487%73619.1580869006


https://www.eac.int/documents/category/key-documents
http://www.eala.org/media/view/assembly-passes-eac-cooperative-societies-bill-2014
https://www.ica.coop/en/media/library/press-releases/press-release-east-african-community-co-operative-societies-act-passes?_ga=2.228284440.447941260.1588746275-197673619.1580869006
https://www.ica.coop/en/media/library/press-releases/press-release-east-african-community-co-operative-societies-act-passes?_ga=2.228284440.447941260.1588746275-197673619.1580869006
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any matter to which its provision relatd$is assumeshat the national provisions which are not contrary
to or complementary to the Act remain valid.

Theobjective of this article is to compatwo examples of gpranationatooperative law, namgkhe the
EAC Bill and the OHADA UA. Particular emphasis will be placed on the development process and the
contents (constitution and functioning). This article presents only a few essential points of comparison.

Adoption procedure: Work of experts (OHADA) versus concerted approach (EAC)

We can identif four steps in the history of the EAC Cooperative Sociditts 20144,

Period Activities Comments

First phase: mobilizing broad-based expertise to define a model legislation

In 2009 A comparativel EAFF*® commissions a comparative study of cooperative law:
study on | Ethiopia, Uganda and Kenya. Best practices are identified and a
cooperatives legislation drafted serving as a very first draft of the?8ill

March 2010 | Validation  of| The stug report is validated during a workshop among EA

the study members.

June 2010 | Sharing the draff EAFF convenes a workshop in Nairobi to look at policy issues
with EALA | process at the EAC.

members

June 2011 | 1stthink tank on EAFF convenes a thintank at the Cooperative College of Kar
cooperatives (Kenya) to further work on the draft.

Second phase: from a farmer proposal to a regional law

March 2012 | Meeting at EAC| EAFF sends a delegation to meet the Speaker of EALA and the

2] FAD (2018), Farmersé Organizations in Aframme@FCABjpport to F
Main phase 2012018, IFAD, 3132 :
https://www.ifad.org/documents/38714170/40324794/SFOAP_Results.pdf/c86319B383189991a82971¢30fb185

%Eastern Africa Farmerso6 Federation.

%Nk andu, J. (' 2 OutlyOoj the fCAopeardtive Ads of &dster8 Africa (Ethiopia, Kenya and Ugaria)

Commi ssioned by t he EaaiondEARF), Afaft Repoat ThE aextimiem s 6d Fedredt wor k:
http:/lwww.sfoap.net/fileadmin/user_upload/sfoap/KB/docs/EAFF%20Coopesith20Study%20Report.pdf
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and EALA Secretary General
May 2012 1st presentatiof EAFF appears before the EALA Committee to present the Bill fo
to the| first time (Arusha, Tanzania).
Parliament
April 2013 | 2nd presentatiol EAFF appears before the Committee for a second time during
to the| sesson in Kigali, Rwanda
Parliament
August 2013| Side  meeting EAFF convenes a side meeting to discuss the Bill with their men|
during EAFFfduring the 3rd EAFF Far merso
Congress
October 2nd Co | A 2nd thinktank with EAFF members and legal experts from t
2013 operatives Think Kenyan Ministry in charge of Cooperatives and the Coopers;
Tank University College is organized to further critique the Bill.
October Submission tg EAFF submits the revisediBto EALA.
2013 EALA and
parliamentarian
sponsorship
January The Bill is| The Bill is published by the order of the EAC and is placed as a n
2014 published in the EAC Gazette No. 1 of 3rd January, 2014.
22 January 1st Reading ol The Bill is read for the first time dung the EALA session in Kampalg
2014 the Bill Uganda. EAFF sends 22 representatives to witness the Readin
motion is seconded and the Bill is forwarded to the Committegq
further consultations, before the Bill is brought back to the Asse
for the 2nd Reading.
Third phase: back to the countries
January National and EAFF organizes national and district consultations with members
July 2014 district stakeholders to ensure that the Bill is comprehensively critiqued,

consultations

preparing for EALA toconvene Pubt Hearings in the Partner Statq
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A report is further prepared and validated

August i | Public hearings.

September

2014

Septemberi | Preparation ol All stakeholders comments and submissions are compiled by
October the amende( Principle Legal Draftsman of the EAC, the Clerk and Secretary of
2014 document EALA Committee and the EAFF Policy Officer. A report

consequently drafted together with a proposed schedule of morg

60 amendments.

Fourth phase: the Bill becomes an Act of EALA

October Back to EALA | The mover of the Bill and the Chair of the Committee table the re

2014 of the public hearings and the schedule of amendments before
for further reading.

22 January The 2nd reading The Chairman of the Committee pressiiie Reportd the Assembly,

2015 gathered in Arusha (Tanzania). The Bill successfully goes throug
2nd reading.

27 January The 3rd reading| The Bill is scrutinized clause by clause during a 3rd reading in Arg

2015 Tanzania.

28 January The Bill is| Once ratified, the Bill will become law and take precedence ¢

2015 pased. existing national laws.

Source Gal letti, V. fiSuccessful engagement of Far mer sbo

EACCooper ati ve

Soc, eties

Bill, 2014590

http://lwww.sfoap.net/fileadmin/user_upload/sfoap/KB/docs/EAFF_EAC%20Co00p%20Bill_Case%20study.pdf

The object of the EAQIll is to provide a legal framework faooperativesocieties.The EAC Bill

intends to standardize national cooperative laws irEth€ Partner Stes. The processoutlined above
was participatory, involving all stakeholderss stakeholdersvere aware of the process, outreach and
awarenesmay not becomea major problenthis stands in contrast to the process used witOthaDA

UA. In Eag Africa, the Bill was introduced by a farmer organizat{&@®FF), while in the OHADA zone,

Or ga
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it was an intergovernmental entity (the Panafrican Cooperative Conference). In East Africa, the
cooperative movement took part in the elaboration process, intite OHADA 2ne, they were absent

(only the OHADA national commissions were part of the proassletailed below).

The UA was the result of a decadieng process of elaboration. The project was launched in March 2001
following a decision of the OHADACourcil of Ministers meeting in Bangui (Central African Republic).
During this session, the Council decided to extend the program for the harmonization of business law to
cooperative and mutual societies. The project originated in the adoption in Julyill®8 oun d ®
(Cameroon) of the 1ear Action Plan to Combat Poverty through Cooperative Entrepreneurship in
Africa, at the initiative of the PaAfrican Cooperative Conference (CPC), BCEAO (Central Bank of
West African States) and ILO (International Lal@ifi ce). A few months before the adoption of the-10

year Action Plarin 200Q an expert workshop on the development ohiform act related to cooperative

and mutual societies in Africa was held in Yaound
admted desching the importance of developing a law for cooperative and mutual societies by
OHADA?.

In light of the arguments put forward in this recommendatiba experts suggested to the Governing
Board of CPC to refer the matter to the Permanen&friat of OHADA. The recommendations adopted
during this workshop of experts attracted the attention of the Council of Ministers, which agreed to
include the law of cooperative and mutual societies in OHADA's legislative agenda as early as 2001. As a
reallt of this vdidation, work continued with the aim of achieviaguniform act related to cooperative

and mutual societies.

In accordance wittrticles 6 to 8 of the OHADA Treatythe procesdegins with the appointment of an
expert to prepare a draft larm Act. Oncethe project is completed and submitted to the Permanent
Secretariat of OHADA, it is then sent to the StdRasgties for comments (most often through the OHADA
National Commissions). Subsequently, a plenary meeting of the OHADA National iSsiom® is held

in one of the StateBarties to discuss and finalize the draft, with a view to readmmngement on any
amendmentsOnce this version is adopted, it is then submitbetthe OHADA Court for an opinion to be
delivered within thirty days. Hlowing the adwe of the OHADA Court, the PermaneSBécretariat

finalizes the draft and presents it to the Council of Ministers for adoption.

2" Themain reason was to modernizeoperative law. At that tim¢2000) OHADA had just adopted a Uniform Act on
commercial company la{1998) and the CPC questioned why cooperatives should be left out. According to the CPC,
recognizing that mosStates Rrties had outdated operative laws, th idea of adopting a Unified CooperativetAvas a
strategy to modernize the legal framework éimas a measiof boosting cooperative entrepreneurship.
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After the integration of the law of cooperative and mutual societies into OHADA's legislative agenda, a
working shedule wasdrawn up under the aegis of the Permanent Secretariat of OHADA&Xpertwas
appointed and a first draftas proposed. A workshoprasorganized and the exchanges revealed serious
inadequacieswith the draft The text was not in harmony with iwersally recogtized cooperative
principles and values. At the beginning of the process, OHADA had insisted on such harmony in order to
identify the specificity of cooperatives and mutual societies and to achigniéoem act consistent with

the cooperatie philosophy.In 2007, a new version was produdeaking into account the comments and

observations of the reviewers of the first version

During the numerous debates organized on the basis of the latter draft, difficulties, both legal and
practical, asing from the wide scopeof the proposed law we highlighted.In Bamakoon 30 January
2009the delimitationof the lawbecame final. During this meeting, the main point of the debate was on
the title of the preliminary draffThisled to the deletion ofllareferences tanutual societies in order to
adopt the title "Uniform Actelated tacooperative societiés [I'. aheUniform Actwas published in the

official Gazette on February 15, 2011

Arguably, theprocess of elaboratioof the UAwas not sufficieny participatory, particularly in its final
phase.The cooperatorsand otheractors in the cooperative movement in the different Statess not
involved enoughor were notinvolved at all in the process, and this mhgive repercussions on the
recepion of the UA%. OHADA did not take anysteps to disseminate knowledge of tha& through
workshops and extension semindesnsequentlyhe text is still largely unknown to tleoperatorsvho
may notagree with OHADA's approach or the content of a large nurabére U Am@sions. In
contrast,EAC madean effort to include the various stakeholders in order to provide a textvdsmtas
consensual as possible. OHADOBcused its process on expert work, whioay befar from the real
needs of recipients dhe cogerative legisation. OHADA does not have a legislatiasembly unlike
EAC which has a legislative assembly of parliamentarians from all Partner Stdesover, the CPC,
which initiated thdJA project represents only States, and not cooperatianizegions.

It has been suggested tt@HADA should diversify and allow harmonization alongside standardization

i The CHADA model is specific and original, but it is far from meeting the promises of flowers.
Perhaps it carries a bit of a dream. In ortdemalke it shinebrightly, some asperities have to be
corrected: to contain the understanding of business law within strict and reasonabletdimits
strengthen the dialogue between the CCJA [Coudustice andArbitration of OHADA] and the

national supeme courts to emrrich the civil law fund of the OHADA law with measured

2Tadjudje, W (20by)®r:atfilves ddiredsi tdl edessml tOees p a7e+-dd. OHADAO, Larci ¢
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contributions of comparative lawto accept, besides standardization, other more flexible
processes of | egal i ntegrati on[Englshutatslataly di r e ct
the authof.

Harmonisation would allow national adaptations, whiguld provide an opportunity for trewoperative
movement tchave a say. t8ndardisationin contrastrequiresthe application of the santaw in all 17
States Parti€%

Constitution o cooperatives

The definition of a cooperative in the UA and the EAC Bikkdgsistent and inspired by th&ernational
Cooperative Alliance (ICA)Statement on Cooperative Identityhe same is true ahe cooperative
principles,althaughin theEAC Bill they areelaloratedin greater detail.

The UA recogniseswo types of cooperative the simplified cooperative society (SCOPS) and the
cooperative society with a board of directors (SCORGAMost countries of the OHADA zone, there
aresimilar entities,caled groupsAc cor di ng t o fdvmer Dirdctoii of Llegal SKr@ogsihe
guestion of the integration of groups in tHé& had been considered during the preparatory pefibd.
UA provides more flexible rules for SCOPS, anatag b the rules goernng groupsunder national laws,
andmore rigid rules for SCOPCA. The aim was to transform the groups into SCORS aadsform
classical cooperatives into SCOPCGAowever, the OHADA legislatodoesnot statethis intention inthe
UA. Cooperatives havthe choice beveensetting up aSCOPS (at least five membem)SCOPCA (at
least fifteen members) while groups are mmognised in the UA

The EAC Bill provides for only one legahodel the cooperative society, whose constitutiegures at
leastten memberslf the formalities of incorporation are met, tfhi@undersmust apply for registration.
Article 7 of the EAC Bill provides that a cooperative society shall be registered by the appropriate
authority in the Partner Stateis left to national aithorities todetermine theegistering authorityArticle

52 of the EAC Billstateghatfian agency responsible for organizing, registering, promoting or supporting
cooperative societies and for rendering training, conducting reseacthther technicalsuport to

coqoerative societies shall be established byolawe establishment of the agency shall be determined by

P®Pougo-G® P2009) : fAPr®sentation g®n®r al e dsunutatiprs fuiidigees Ohad a o,
dans |l e syst me OH%da, LéHar mattan, 11

30 This argument concernirttpe admission of harmoration alongside standardization may also be valid for the EAC

insofar as it adopts Acts applicable in the same way in the Partner Sates.each country has its own history, culture

and specificities, the fact that they canbettaken into account ia legislative process may create barriers in the

implementation of the adopted Acts.

31 Director of Legal Services at the OHADA Permangetretariat until 2012.

%2Hiez, D. & Tadjudje W. (2012)ii Anal ysi s of t hreSQAMKS earnedn ceGO PoeAOW e eRECMA
http://www.recma.org/sites/default/files/scops_scooopca_differences_en.pdf
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the societies and documented by way of a resolution passed through the national apex cooperative
organization. Also,lte EAC Bill requiresthat at leashalf of the members constituting the board of the

agency shall be selected from cooperative societies.

In the UA it was provided that theooperativeseagistry shall be kept by the national authority in charge
of territorial administration,or the competet authority. From one country to another, this authority is
different. Given that OHADA law is intended to be uniform, thgproach is likely to causmany
contradictions in the application of cooperative l&®vesentlythe registry of coperative sociéies in
Ivory Coast is maintained at the office of the cpimriCameroon and Gabdhis at the Ministry in charge

of agriculture in Mali at the Ministry in charge of the eldettyNot onlyis the authority in charge dhe
cooperatives agstry difficult to identify underthe terms of thdJA, in addition, all prerogatives are
retained by the State. THEAC Bill requirescooperatn betweenthe members of the cooperative
promotion agency (in charge of registration anbead) and is desigrabto respect lte experience,

specificities and potential of cooperatives.

The two laws deal with thequestion of time limits for registratiodifferently. In the EAC Bill, the
appropriate authority shall register a society and issteetficate of regigtaton within 15 dayswhen it

is satisfied that the submitted application for registration has fulfilled the requirements for registration. If
the appropriate authority rejects the application, it shall give a written explanatios teresentatives

of the cooperatie society within 15 days. The certificate of registration issued to a cooperative society is
evidence that such society is registered in accordancahetBAC Bill, and a societgoregistered shall

have juridical pemnality from the dateof its registation andtheir membershall have limited liability
(Article 8 of theEAC BiIll).

According to Article 77 of th&JA, as soon as the applicargequest is ready, the administrative authority
responsible for keeping thegisty shall assigra registrationnumber and shall mention it on the form
provided to the declaranthere is no defined time within which the registration must be proceSsehl.
a situation may cause harmttmse seeking to register their coopertif the delays ar¢éoo long and

there is no mechanism for redress.

3 Tadjudje W. (2017)AL 6 i nsuf fi sanceg®un®cabrdujuegidstue desHADAcCi ®t ®s ¢
des soci ®t ®sinHiep @ & Renmmaogrie Biens A(Editors)Dr oi't des coopMessesi ves OHADA
Universt a i r e sMardedledi8%k191
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Functioning of cooperatives

1. Directords mandat es

In terms of governance, ttmooperativebodies are almost the sarmaeder each law.with the classic
distinction between management tesdand supervisory bodiés One pointof distinctionis the denial of

the acumulation of mandatefor directors under th&A.In SCOPS, the chairman of the management
committee may be a member of a board of directors of SCOPCA but is not eligible tasdragman

of the board bdirectors.He/she may be a member of other management committees, but may not be a
chairman. However, in the SCOPCA, the directors can only belong to another SCOPCA board of
directors having their seat in the territory of tlaeng $ate Party. In additio, the chaiman of the board

of directors may not hold office as chairman of a board of directors or as chairman of a management
committee in other cooperative societies in the same State. Similarly, as a director, he orsbiebenay
member of anotheBCCPCA boardof directors having their seat in the territory of the same State*Party
Given that unions and federatior@perativesapex organizations) have the legal nature of SCOPCA,
this provisionon the @nial ofthe acumulation of mandatemay proe to bedisruptive.

2. Member 6s Common bond

The UA places great emphasis on the notiothefcommon bondetween membeiss a criterion for the
acquisition of cooperative status. tlme UA the common bond between members is expliatfned.
According toArticle 8 ofthe UA%®, the cooperative is composed of cooperators ateunited by the
common bond on the basis of which the society was fourideésl common bond designates the objective
element or criterion shared by the coopaatod is the basis n which they canetogether. It can be the
professionor it can be proximity or any other objective link that can bind members such as a community

of interests, objectives, etc.

In contrast, the EAC Bildoes not focus on the concegdtanmmon bond.Under the EAC Bill, the
founders (at least ten members) must be people living in the sameTama isone exceptiona

cooperative society may sell some of its shares to persons outside its area when the society faces shortage

34 However, it should be recalled that in OHAD&w, given the existence of two forms of cooperatives, the names of the
organs are particat o facilitate distinctios: in SCOPS we haveraanagement committee and in SCOPCA, a board of
directors.

35 Hiez, D. & Tadjudje W. (20187i The OHADA Qoeogpuel raat€iri avrew ,g nian D. , F(Editors),A & Henr =+
International Handbook of coopeiee law, Springer, 89113.
%RAA cooperative shall be composed of members who, united by

created, shall take pain the activities of the cooperative and hold shares proportional to their contribatidpsirsuant

to cooperativerinciples.

Within the meaning of this Uniform Act, the common bond shall refer to the element or objective criteria that members

havein common and on the basis of which they gather.

It may, in particular, be related to agfession, an identity ofapr po s e, business or | egal for mo.
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of capital.Thisis the onlybasisupan whicha cooperative society may allow people outside its area to get

membership.

The wealkrinterest of th&EAC Bill onthe issue othecommon bond might be related to the fact that it is

already mentioned in nationaws Kenya'snational law proulesthat a grson (other than a cooperative
society)shall not be qualified for membership of a cooperative society unless, among other requirements,

his or her employment, occupation or profession falls within the category oiptiescof those for

which the coopeaive society is formed, and he or she is resident within, or occupies land within, the
societyds area of oper at Hawsn Ths sneadsdhatocoopebaivd memberst h e
must share either a communif/occupation or activy, or a gegraphical proximity’.Once membership

has been acquired, the cooperator has rights and obligaliem€AC Bill sets these out clearly the

UA they must be deduced from the combination of various provisions.

3. Apex organizations

The UA, the &w providesfor unions, federations and confederations (at national level), to which it adds

the cooperative networks ( atragional levél to gather cooperative organizations from different State

Parties. The law sets out tfrmmeworks, the methods obfmation, am the rights and obligations of

these apex organizations without setting out the ar@éstmsfor this vertical structring. The EAC Billis

less prescriptive and refers to possible collaboration between apex bédiede 5 of theEAC Bill

provides thatooper ati ve societies serve their me mber s mo
movement by working together through local, national, regional and international structures. Also, a
cooperative society may, @arding to its nature, be &dlished atdifferent levels as determined g

members.

The EAC Bill recommends the establishment of a single national apex cooperative organization in each
Partner Statdn the OHADA zone, there are usually several apgeawoizations ineachcounty, which is

unlikely to assist in theunification ofthe cooperative movemeri.the EAC Bi |l I 6s r ecomme
there is onlya singleapex organization at the national level will oblige the national actors to work
together, esgcialy since theBill also ensures thathe cooperative movement is represented in the agency
responsible forthe promotion and registration of cooperatives. The key role of the national apex
cooperative organization inclusipromoting cooperative sociesi, brmulation and reviewfgolicy and

legislation, and serving as a platform for cooperative societies at the national level.

37 Article 14 of the Kenyan Cooperative societies Act, Revised Edition 2012 [2005].
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4, Audit

In the EAC Bill there aregwo distinct types of audit: a financial audit and a cooperative or organizational
audit Thefinandal audit is conductetb check tle accounts of the cooperative in order to assess whether

the financial resources have been properly managed. The cooperative or organizational audit is carried out
to evaluate the application of the cooperative iplesi n t he c ofe.Bg comfarisonend s | i
cooperativeaudit system has beenegcribedfor by the UA, omitting an important mechanism for
protecting the coperative identity

5. Policies applying to cooperatives

The EAC Bill has provided for tax exgutionsfor cooperatives, suegtto certin conditions. Similarly, it

has provided that cooperatives may acpessic land under certain conditions. It shouldriz#edthat the

EAC Bill is the result of a negotiations carried out by agricultural orgaoimatrouped together withia
sub-regional entity, and this may explain the inclusion of a public policy relating to access tollaad.

UA does not deal with public policies for cooperatives, and these matters are left to the prerogative of the

States.

6. Dispute resolution

Both laws support theuse of alternative means of conflict managem&hie EAC Bill cites them directly
and details the procedurebhe UA is not as directHowever there is the OHADA Uniform Act on

Arbitration and a uniform lawwn medationis alsoin progressn OHADA.

Conclusion

Without discounting its merit, thaJA has contradictions and inadequacies that complicate the
construction of a common philosopfor cooperatives in the OHADA zone. ThiA was an opportunity
to enshrine in aegional lawthe culminatiorof a longtradition and culturén cooperativesn the region

since the preolonial period. But, it seems to have misgseimark

In contrast, th&AC Bill has developed an appropriate legal framework for cooperativestfraimework

is appropriate indar as it has taken into account, the opinions of all stakeholders. National
parliamentarians are represented in the Community ParliamenE Fh€ Binténtledestry into force
appears to have bedoreshadowedy awarenesprograns, which mayeventualy lead to afavorable
reception and enforceability. The OHADA legislatan draw on the experienceitsf counterpart in East

Africa in the event of a possible revision of thEA. Drawing inspiration from what is best and
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reproducille is alwaysbeneficialard it shauld be remembered that the EAC cooperative legal framework
was largely inspired by the Ethiopian experience. The approach in East Africa couldtba@iADA
legislator to improve the legal framework for cooperedivTtis doesnot meanthat he exgrierce in East
Africa is perfect, but itinvolved a moreeffective process for stakeholder engagemtrdn that of
OHADA.

However, it should be pointed out thihe assumedffectiveness of cooperative law in East Afrisanly
theoreticakince tke Bill hasnot yet moved to become an Act of the Communiityspite of this situation,

the EAC Bill hasat leastthe merit of being a model law that can inspire various regions interested in the
standardization or harmonizaticof moperative law, eithein the process of its elaboration or in its

content.
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THE GREEK ANTIPARADIGM: HOW LEGISLATION ON AGRICULTURAL CO-OPERATIVES
CAUSED THEIR FAILURE

Michael Fefed

Abstract

The first piece of Greek eoperative legigltion was promulgateh 1914. This legal regime remained
till 1979, having been amended several timesc&ih979, theravere seven laws concerning exclusively
rurd co-operatives. One may presume thathsunterest shown by Greek legislators would mean the
development and expansion of-gperative model in rural sector. Nevertheled® co-operative
enterprse model has lea a failure in Greece, at least as regardalrac-operatives. The present paper
attemptsto point out that Greek legislation has played a negative roleufalco-operatives and had a
serious contribution to their decline instead ofvs®y as an enagaging and enforcing factor to their
routing and beterment. In addition, one mastipulate that Greek legislation follows a specific pattern
with the purpose to supervise and coniaial cooperatives treating themnot as enterprises bas
political tods. The above comments wile based on thenalyss of three relevant laws in@ece, that is
Law 1541/1985, Law 4015/2011 and Law 4384/204kile a very brief commendation is to be done as
to the very recent development ori"March 220 (Law 4673/220).

Keywords: rural ccoperatives; Greelebislaton; legaldeficiencies

1) INTRODUCTION

The aim of the presentpaperis to illustrate the shortcomingsof the Greekrural co-operative
legislation We shallstartwith Law 1541/1985thenwe shall proceed with Law 4015/2011 anthe paper
will completeits description with an analysbf Law 4384/20160 a larger extentas it waghelegislation
in force until 13/03/2020.

Law 4384/2016 reformed the legal status faral co-operatives,abolishing theprevious lkegal
provisions Nevertheless, Lawt384/20.6 itself fell prey to the cotant legislative practice as regards
Greek rural ceoperativesj.e. the repealing of a legislation and its replacement with a new one, every

time there is &hange in the @gzernment or in the leadership in the con@srminstry (Rural Policy and

1 Associate Professor, Department of Social and Educational Policy, University of Peloponnese (Damaskinou & Kolokotroni Str.,
2010Q Corirth, Greece), mfefes@uop.gr
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Food). Thus, Law 4673/20Z0s the current legislation on rural-operatives, andne could assume that

it may remain in force only until there is a change in theegamentThoudh it may be premature, a very
brief comment o Law 4673/2020 is included in the ment paper for the purpose of completeness of
presentation.

The ceoperative movement is fardim being a marginal phenomenoit least 12% of humanity is
a direct or indiret member ofany of the 3 million cebperatiesin the world® Neverthelessthe co-
operativeenterprise modes argued to be failure in Greece, at least as regards rurabperatives.

There are specific reasons for this, maitig tlienteligic elemat of Greek political lifeenvisagingco-
operatves asthe best means of manipulagi and harnessingural voting. In most cases, the €o
operatived members were more concerned with their political activities and aspirations than with the
progress of theierterprises This fact, combined with the genally low educational level of farms,
created a climate of doubt adiparagemenfor co-operative institution, with the consequence that co
operatives bexne marginal market playefanctioning rather asntermediares, between farmers arttie
thenAgriculturd Bank of Greeceor the Stag.*

As mentioned above, the Greek legislation, to an extent, has been evidenced to facilitate the
shortcomings in the application of cooperative law in tleentry. The main shortcoming for ce
operativess that theywere neverallowed to operate freelysdusinesse®aragraph of Article 12 of the
GreekConstitutionprovidesthati Rral and civil ceoperatives of all kinds argelf-governednstitutions
acording to thdaw and their statutesnd are protected and supisedby the State, which is objéd to
concern fotheir developmerdt .  $aneetm and supervisiatefinitely doesnot entailcomponerg such
as guardianship, enanipulationor strict, unnecessary andjustified control systems

After a brief discgsion m the Greek rural coperatves from a historical perspective, the present
paper will turn to the explanation of several legal provisions found in the legal measures described above.
Following that, itis indicated that caperative legislation coributedto the decline of rural coperatives
in Greece instead of serving as an encouraging lever for their development. In addition, one may stipulate
that Greek legislation follows a specifpattern withthe purpose to oversee and control rural co

opea@tives.

2) GREEK CO-OPERATIVE MOVE MENT
Co-operatives arsui generigprivate enterprises. They differ from the other common commercial

legal entities, because they combine an economic andia $acet in beir activities. They are bodies

2 Greek 0J 52, 1sssue, 11/03/2020.

3, https://www.ica.coop/en/cooperatives/wlista-cooperative?_ga=2.24T0684213533B62.1550498409
1121495596.5504984009.

4, Agricultural Bank ofGreece lost its banking permit on 2012 asatirrently under liquidation.
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composed of natal pesons ofandlegal personsrad pursue both economic and social aims. The private
economic initiative is an element residing in thielierent characteturing the process of their busgse

On the othe hand, the social element gives themitthsii generischaracter. Their economictivity,
entrepreneurial activity, organisation and management are purely Intexttars of the coperative.The
State may encouragie co-operative movemnt at its verybeginning and then foster it by securing a
friendly ervironment for its growth andtability. The importance of the attitudetbe Sate for the stable
and rational development of -@peratives is great. The provision of a legal framewadgptedo the
nature of the enterprisen an equal baste that ofcommercial companieandgiving useful guidelines to
co-operatives, is of equal importance.

As a principle the above remarks are generally accepted and reflected in the literatumg@rgpnce
co-operatves worldwide, taking as a necessary preretpiiiatco-operatives always work ithin the
framework of an open and fair market competition. It is also generally accepted that the essential nature
of co-operatives is that they are createdgerve the reelsof their members and this is the reason veeim
co-operative enterprises all ew the world. Nevertheless, each country has developed its own co
operative entrepreneurial modelcarding to the peculiarities of each particular Statériéf analysis 6
the historical evolution afural co-operativemovemat in Greece will serve anaxplanatory tool for the
present situation in the gaperative sector.

There wereseveraltraditional models of coperation among professionals in Greedéwus, one
may wonder why farmers did not follow these pat®f cooperation, when the Model@reek State
was foundd. Greece may be consideredaasountry that presents the perfect model for the application of
rural cooperative activitiesSince themain structurbproblems in Greece were theall size of holihgs,
their territorial fragmentatin and the multicultivation of crops, -©peration emong farmers seemed
necessaryCo-operatives could have played a vital and reviving role in the agrialkaonomy of he
infant State. Nevertheless, for nearly eightars(18271914) there were nimrmal co-operatives at all.

There areparticular factors that influenced -operatives and led to the structural deficigas they
suffer even nowadays#it first, during theOttoman rule, Greek population, being in salsial altural
and economic isolain from the western world, ag not able to come into contact with the other
European countrgeand follow their evolutiorOn the other hand, the War of Inégylence, whichaded
nine years, left the country in ruinsh& wholerural structure had beensteoyed.Therural economy was
at a primitive level. It is characteristic that the only tools at the disposal of the farmers were antiquated

Secondly, the &sic prerequiseé for the development of eoperatives, thais land avnership, did
not exist, beause the large volume of land belonged to the State and the Church. Experience shows that

farmers who are independent owners of family farms come togethigr teaform vaious kinds of ce

5. See Antonioup. 239250.
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operatives, but peasants whdenurds insecure are not likelyptdo soor do so only with difficulty. tis

futile to organise anassive ceoperative movement,ntil thoroughgoing schemes of land reform are
implemented The need forcomprehensive and enablinignd reforns existedfrom the beginningin

Greece One maynote that a final shape of a land reform scheme took shape and was implemented in
1928.

Thirdly, Greek governments, during the first fifty years of the nateshad no agcultural policy
at all. Thus, no central plaing exsted for the development tife agricultural economy. There were no
means of transport and no transport network, no agricultural insurance, ardditducation, no land
reform. The Ministry of Agricuture was established only in 1917. Naturaltg, estabshment did not
mean an aomatic correction. It took several years before an elementary national agricultural policy
could be planned. In conclusion, during the first century thereaviephazard agultural evolution and
the necessary infrasicture hat could make coperativeslourish was norexistent.

Fourthly, the absence of an agricultural credit institution left thedesrto fall victims of usury.
Though ceoperative creditvas very essdial, the financing of the agricultural sectaas verylimited
due to its partic@rities. The rarity of loans and their severe conditions turned farmers to seek recourse to
usurers. No possibility of economic solidarity of@peratives cold exist undethose circumstances.

Finally, since the coperativeis a complicated form of oamisation, its establishment and
administration demand specific knowledge ofomerative affairs as well as knowledge of agricultural
matters generally. Hower, most of te Greek farming population was completelytdrate. O the other
hand, the Statshowed no interest in their training, save a few sporadic attempts. The shortage of
educated people was shaugiin the agricultural sectoin 1898 there wer 38 agronomistand till 1865
not even one veterinarian.

Consequenyl, the essential requirementor the success of the-operative movement in Greece
were missing during the first 80 years of its modern history. Having to face utmost poverty, @rdeks c
not think of a superior way of economic activity, buexe too aborbed in the dajo-day stuggle for
survival.

The first ceoperative created in Greece was theoperative of Almyros, a villageear Volos,
Thessaly, in 1900.This event is presumetbb be the beghing of Greek ceaperative history.
Additionally, a vey significant event was thadoption of Law 602/194, which provided for a general
legal framework for the organisation of all kinds ofayeratives. It followed the internationallycapted
co-operdive principles and was quite progséve ad radical br its day.lt is importantto underline that

Law 602/19% remained valid as the kbasco-operative law till 1979The law seems to have given
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farmers the necessary impetus. While beftsradoption here were only 150 coperatives, their nungs
increasd to 5,186 till 1939The pedominant ceoperative form was the credivciety®

Law 602/194, if applied properly, could be a valuable tool for the advance afpesatives in
Greece Unfortunately co-operatives failed for many reasohi. suffices 6 note that the main reasons
were the weakening and falsification of the legal and institutional framework -opemtives, the
interference of theState in ceoperative affairs, the ¢ml prohibition of a real credit policy by co
operatives fter the cration of the Agricultural Bak of Greece and the total indifference of ®tate
toward the establishment of a sound agriculturabperative education and training for farmers. On the
other hand, iis known that the rural community tendslie conservate. Combining all these féars,
one may understand why Greek farmers adopted a hesitant at first and negative afterwards attitude
towards ceoperative organisation. The obvious advgetathat capeatives presented were curtailed by
the degructive inervention of theéState.

In a few words, Greekural caoperatives are supposed to be private enterprises, but they were
transformed into quagiublic entities serving the interest oktpolitical paties and not the real interests
of their manbers.Greeklegislation, naturally, caiders ceoperatives as private enterprises responsible
for their own activities and liable for their success or failure. However, the actual situationpietetyn
different. Greekrural caoperatives were used gevernmentat ool s t o i mpdligesiethe s o cC i
agricultural sector. The strict political tutelage and severe party involvementoipecatives resulted in
serious damages of the instiariand the gemal distrust of Greek public opinion, farmseincluded.The
legislation contributedo that end includingeveral legal deficiencies and other subtle provisions that
worked at the expense of-operatives

Let us now turn to an analysis bhw 1541/1985,ard Law 4015/2011 an& more thorough
desciption of Law 4384/2016which will coroborate the above arguments. One might also suggest that
the promulgation of Law 4673/2020 leads, more or less, to the same conclusions, since it is one more

telling exampé of the practice followed in Greek rurab-operativelegislation.

3) LAW 1541/185
The reference to an old legal instrument may only serve as an emphasis to the basic argument of

the present paper. Therefore, there will be a brief comasetd four oits provisions. More specifically:

6, See FefesGreek and Italian Goperative Movement, p. 16205.

7. See Ppagedagiou, p. 2748.

8, An exceptionwasLaw 2810/2000, a modern piece of legislation combiningpperative principlesind innovative
entrepreneurial organisatiollowever, such legislation has not helpedogeratives to develgpvhich proves that it is
very difficult to undo the damage already done.
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1) Article 4° violated the 1% co-operativeprinciple, sinceit prohibited the establishment of more
than one capperativewithin the same district. Therefqrié a farmerwished to become member of a co
operative, he hado choicebut to become nmberof the oy co-operaive of the district or not b&tne a
member at all.

2) Article 8° violatedthe 2" principle distinguishingthe members of a coperative in regular and
specialmembers. Such distinctionas related tohe profession of the prospective membhetisat is
whether they were farmers or hadother occupation as well. Theemberslid nothavethe samerights,
therefore people that were involved in producing agricultural goods were not keen bensieimin ce
operatives.

3) Thelaw allowedfor closerelativesof the membersof the administraive boardto be electedas
memberf the supervisonboard creatingthusphenomenaf nepotismandmismanagement

4) Article 2 8 A& provided for the eleatin of the memixs of the administrative board according to
the partyslae system and not undeletBystem of a single ballot. Teaidsystemcreatedractureswithin
co-operatives, division among membensd rekindling of political passions. Combinetth the fionly
one co-operativein one districtd provision, seh election gstem made coperatives a ideal battlefield
for political parties in order to manipulate farm

4) LAW 4015/2011

Law 4015/2011 was till 2016 the instrument on ruralopeatives. It abtished in essence the
previous measure, this Law 28102000 (maybe the best lelziive specimen in the field of rural co
operatives). The | awds pur po ¥evas(tcaserveraea nevebedinging i n i
for co-operdives in Greecelts provisions aimed to avoid any phenoraef fraudulat behavior within
co-opemtives serving as a landmark. The following comments show clearly that the said law was one
more example of failed legislative action

1) Article 5 A1 p dtlawonlylnadral persons may be members of aaperatve. Consequethy,

legal persons, such asher co-operativeswere not able tdoecomemembers of a coperative,not to

% Article 4 read as f ol-dperatige:ogarizhtion iJtheemursicipality orcadmmunitydere isi r a | co
its administration. 2. The district of the rural-operative is defined by the adhnistrative borders of one or more

neighboring municipalities or communities of the seat of theperative, whereinhte farms of its members are located. 3.
Asecoxdruralcecoper ati ve may not be established within the same di.
10 Article 8 readasfd | ows : i1, Re g ul afoperativerbay besadutisf mate orrfamal@, who @re engaged

personally, profssionally and exclusively in any branch of thueal economy ... Full members may also become adults,

who are engaged personally, prafiemadly, but not exclusively, with the aboweentioned work. Special members of a

rural cooperative may become adultgho are owners of agricultural property loedtwithin the district of the rural eo

operative, but are not personally and professignalo | ved i n the production of agricul tu
LWArticlreea2d8 fa5s fol |l ows: fi E | albot with thensgstem of partglagel Ehchipdy-slatee cr et b
includes candidates for ttegiministrative boardwhich are listed on the ballp@perin alphabetical ordex

12 Greek laws are always going together with an Explanatory Report describing the rieadegislative action on the

specific issughe law regulates.
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speak offorming a cceoperativethemselves The prohibition to acquire membhig of a rural co-
operative by legal persomgs aclear volation of Article 12 of theGreekConditution, which enshrines
and protects the individual right of association. The dlitlyited and insufficientyight for a cooperative
was to have only onsharein anothe co-operative.

Article 1 9 AfAL. 4015/201 wasanattenpt to fill thevacuumcreaedbyt h prohibitond of c o
operationamongco-operatives|t providedthat the then existing Joint Venturesof Rural Co-operatives
and Central Co-operative Unions (legal personsprovided for inLaw 2810/2000)were forced to be
transformed to Branch Ralr Co-operatives, or else they would not be registered aspecatives in the
Co-operative Registry of the Ministry of Rural Development. Such Brancbpeeatives shouldunction
at a national level and there coudd only one Banch Ceoperative, thatd all olive oil producers were
either to be members of such-aperative or not be members at all. Such provision in essence imposed a
kind of compulsory caperative violaing the F' Co-operative Principle.

Thus in Greecethe legislatornot only pecludeda legal person from joining a -@perative, but
also effectively prohibéd co-operatives from joining other eaperatives.t goeswithout sayingthat
thereis absolutéy no reason, legal, economic, functioral other justifying suchprohibition. Itdid not
only violate the 6" Co-operativePrinciple, butalso run counter tthe provisionof the SCE Regulation,
which explicitly provides for the estalttiment ofa Eurgpean Co-operative from other coperaties?®

2) Law 2810/2000 provided for the aliy of first-level ccoperatives to form secofidvel co
operative (Unions)? Articles 18 and19 of Law 4015/2011 providefbr a specificcompulsoryprocedure
of amalgamatio of such Unions. More specifically, liins were abosihed and transformed to filgvel
co-operatives through the amalgamation of their members. Moreover, such compulsory transformation
existed for Joint Ventures and Central-Querativesas well. It isevident that such procedure violated
article 12 (right of associatiopandarticle5 A tight(of economidreedon) of the GreekConstitution

3) Article 1 6 A iadifying article 17 of Law 28102000, providedthat amongother duties the
auditorsof arural co-operativec ont r ol i ha mgnagerialiolar, bothasrto, the fegaly andthe
essential purposef expenditure and is intended primarily to detect irregularities, misconduct or other
infringements and to identify those reggibled . S novision ipfar beyond the duties of auali,
especiallyin comparison to the audig of a ® ¢ i @aon®ne (SA) in Greece. Tlstrict controlof the
materiality and necessityof expensesn an enterpriseobviously is an impediment to theetions of the
manager or directorssinceit concerns ankind of busings decision. The wording the articlewas so

general that it coved all types of expenditure from the largest to #werydayexpense This type of

13, See Fefedzuropean Institutions of Social Economy, p. 137.

14 Law 2810/2000 provided for a threkevel organisation of coperatives, distinguishing them to firlgtvel cooperatives
(estblished, e.g., as small legal persons atlage or town), secontevel (established at a prefecture) and tHedel,
which had a pahellenic dimension)Such structure was abolished by Law 4015/2011 and the abolishment is still valid
after the promulgtion of Law 4384/2016.



IICL3 NTERNATI ONAL JOURNAL OF COOPER®II VE LAW |53

control usually leads to idleneand decline onenterprise. Therefor¢he saidprovison violatedatticle
5 A tight(of econonic freedon) of the GreekConstitution

A final comment has to do with the creationltaw 4015/2011f a new Registry, wherein all rural
co-operative colledve entities sbuld be registered and remain there as langhay were fuctioning®®
The Registrywas an instrument of supervision for-gperativesThe objective of the newly introduced
supervisory process was the liquidationractive co-operativeswhose only ream of existencevas to
vote in the election fothe bodies ofthe second and thirdlevel ccoperatives However all these
inconsistenciesvere totally unnecessary. Thihen existing Law 2810/2000offered solutions to the
supervisory authaty, which couldinitiate the procedure of windiagp andliquidation of thoseco-
operaives not canplying with the provisions of the lawHence the liquidation of inactive coperatives
was purely a matter of political will and application of the law, antla matter dr a new legislative
initiative. The only reason for ina was theipadlitical cog0, that is he fear for loss of control of the rural

vote.

5) LAW 4384/2016

As said the till very recentlythe legal regime for rural caperatives in Grece was foundniLaw
4384/2016. The following analysis indicates once nibeepattern ofGreek Igislation towards a strict
control of ceoperatives. The law repeated the same mistakes that jmpecatives at a disadvantageous
position. More specificajt

1) Article 4A1 provided thathe minimum number of founding members afaoperativewas at
least twenty personsThere is a tendency foexperiments with the minimum number of founding
menbers in the Greek legislatiom maost countries the number folunding membes varies from 3 to 10.
The SCE Regulation provides fop&rsons, natutar legal,coming from at leagwo different Member
Statest® Greek ceoperative legislation started from numlsaven(Law 602/1934) and Law 28102000
provided for thesame numberlt is evident thatwenty wastoo large and restriive. The numbr of
membershasinitially to be small, as the eoperative is an enterprise based on the free will of the
members to coperate with sincerity and solidarity after haviody understood th advantages of
institution and such coperdion. Larger aml financially-viable ccoperatives are always our best

intention and objective however this is not achieved by legislative pressure and the mandatory

15 It is worth mentioing the events following the creation of the Registry. The deadline for submitting afppiis

expired within three months of the publication of Law 4015/11, ie 21/12/2011. The short deadline was the reason fo
Afunnyod events s uc lontalse registerad.nfbefRegdistry remained mpereafies 21/12/11 and those co
operatives erolled afterwards received a registration number and a certificate of registration without, however, being
officially registered, since the deadline could be extenalglg by amending the law. It is clear that such a legal provision
resulted to a plethoref judicial adventures and multiple legislative corrections.

16, See Fefedzuropean Institutions of Social Economy, g71
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requiremenbf a large nurber of memberdf the members comtaemselveso the conclusiotthat large
budness size ifor their own benefit, only then will they seekdrpandheir cooperative.

2) The law prohibieédthe registration of members in-operatives three months pritar the date of
election of the members of the administrativel anpervisonboards(ar t i ¢ Ide Thiz frdvisionwas
unreasonable and violated thcb-operative principle. Itlearly depicts the legislatordtitudeover co
operativesand sheds ¢jht to the reams of many inefficiencies of coperatives in Grece. The pretse
for such provison is to avoid the falsification of boar
members, whose only purpose is to vote for specific persons to be elediedrd offiers. Such attitude
assimilates a coperativeto a political paty, as if specificfractions in a caperativeare trying not to
lose control of powelEven if there are such potential phenomena, it is for thepeoative itself to react.
For instance, th statutes may simply provide for a least perimfdnembershipa v oi di n gfre¢ hus al
ridero cases.

3) Article 8 A@ovidedfor anobligation of the members to deliver to-operatives at least 80% of
their annual produceand purchase frontheir cooperdives at least 80%f their annual supplies.
Regadless of its ontent or whetherugeh agreement is right or wrong, such a provision aaather
unnecessary legislative interventiomransactions between members andogerativesare a purdy
internal mater andarenot to be compulsorily regulated

4) The mandatory msence of a lawyeat the procedure f b oekecatiahs- doreoveras the
chairman of the electoral committeewas anotherunacceptable interfenee of the legislator with prely
internal co-operativeissues. The provisiowas supposed tpromote transgancy and credikitly of the
voting procedure and resuyltbut was inspired by intense suspicion addubt for co-operatives
burdening them at the same time with unnecessqrgreses and beaiucracy.Such rule was unique and
is not found inother entitieéboard electionsOnly the statutes should regulate the details of the electoral
procedure andll otherrelevant issues.

5) Articles 1 7 A8nd 18\ 1 s t d tipati thexhaieman of theadmiristrative boardcould be
elected for only two comgutive termsFurthermore,a peson whohad served as chairman for two
consecutive termgould not be a candidatas a simple member of thadministrative boardSuch
provisions aremeaningéss and irreleant, since they concerpurely internalco-operatve mattes and
their only outcomés that ceoperatives may lacthe services of experienced offiser

6)Ar t i c |pmvidkdrthath the ballot paper there will be mandatpfemale candiates. The
percentage of women candidates for theministrativeboardwould be at least equal tthe percentage of
female members of theo-operative The provision was another example of an unfortuhegeslative
intervention, introducing discriminatioon grounds ofex. Members, regardless of gender, must be

treakd in full equéty.
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7) Article 1 6 Adrdvided that o-operativeswith a turnover exceeding 10,000 eurosmay, by
decision of the general meetingffer remuneration to thehairmanof the administratie board This
provisionwas anotherfutile intervention by the Igislator on egludvely internal ceoperative issues

8) Article 1 6 A fr@vided that the chairman ofthe administrative boardand the CEO or the
manager/s if any) were compadito submit amudly a statement of their private assets in ctesg the
cooper at i v e d@iraoveaexeceedadl000000 euros.Suchobligationis valid for all those persons
having a direct or indirect relationship with th@reek State Neverthelessco-operatives g private
enterprises, not connected or relatedhe State, ilis one may not copnehend the obligation reserved
for chairmen of administrative boards, CEOs and managers.fsusbtnsareneitherofficers of the State,
or public servantspor are they involved in public affairs or deal with public money angbublic
expendiure Suchobligationwould beacceptablgfor instancein the case of a public contragtdertaken
by the ceoperative with a fee of 300,000 euros. dtherprovisionsare unnecessaty

9) It is truethat © hire a competent and emperatvely experiencd managebendits a caoperative
andcreates davourable environmerdf co-operation and trust among the members ofatth@inistrative
boardand ceoperative workersOn the other handthe recruitment of ananageris a purely internal
matter of functon and adminisative structure o co-operativeand should ban issue which lies iits
exclusive discretion-owever,article 1 614 provided thatite appointment of maragerwas mandatry,
if a co-operativehada turnoverexceedingone million euros Such provisiondr compulsory recruitment
was unique for a private enterprise.

10) The wording of Article 9 indicated that there was only one compulsory shandortunately
the law abolished additional mandatory shares Such abolitionwas incorrect because additional
mandatoryshares(depending on the member's transactions with dtveperativg meansadditional
funding for theco-operativein order to avoid bankoans The provision was also contrary to the
provisionsof the SCE Reguldion, which staesin Article 4 A that fithe statuteday down the minimum
numberof sharegequiredto be subscribedoro .

11) Article 2 6 Adr@videdthatthe GeneralAssemblydecidel the wirding-up of theco-operative, if
theown funds asreflectedin the balance sheegtad become lesthan 1/5 of the coperative capital. This
provision was, in essence, a cojasteof the thenArticle 47 of Codified Law 2190/1920n SA,
therefore it wagotally misplacedand erroneous andiolated the first ceoperativeprinciple As said a
co-operatve has a variable capitdlecause, due to the open door princighe, number of members is
variable. The provision would rka sensgonly if the law providd for a minimumco-operativecapital

as provided fori.e., in the SCE Regulatinl’

17 See Fefedzuropean Institutions of Sad Economy, p. 181.
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12) Theinitial version of article 212 of Law 4384/2016rovided thagfterthefull repaymenbf
the co-operativés debts, the remainder of the liquidation, if anynat distributed to the members. The
statutes were to regulateettmanner of afication of the reminder, for instance, eithéo anotherco-
operative, or to aocial cause. Unfortunately, the said provision was replaced by article 13 of Law
4492/2017 stding thatthe liquidator deposits any remainder with the Orgaimsaof Managerant of
Real Estatea legal person controlled by the State. Thrganisationdeliversthe remaindereither to
anotherco-operative,or to support activities that contribute tiee developmendf rural economySuch
provisionwas an unaccepthale intervention of the legislata with thecoo per at i vebds propert
the right tofree disposal ofo n epdoperty and was, in essence, a confiscation of theomerative
property.

13) As clearly mentionedin the ExplanatoryReport of the lawthere was a ch legal distinctin
for the first t i -operatiies® dnav waenen -@perativese idGieece Bven if such
distinction was based on good intentions, it is ratheworunriate and mblematic. Thestatutory
prohibition of free entrancein a co-opeaative basedonly on sex (article2 A),Iregardlesf the fact that
the candidatememberfulfilled all the other criteria, created a clear discriminatiosuch provision
violated article 4 ofGreek Constitution and the* to-operative priniple. It is realled that equaljt of
men and women has been established feopmratives since 1844, being an article in the statute of the
Rochdale Cepperative'®

14) Article 39 providedfor the creationof a nonfor-profit legal personof private law underthe
namefiRural Co-operativeEducationandTrainingF u n d 0 . Members of the Fund wi
cooperatives and another | egal per son ThekRuBdse ek Ag
resourceswere tocome from the distribution of co-operative$ surduses(2% of the anual surplus of a
co-operative goes to the Fundarticle 2 3 é)4from European Union programmes regarding education
and training and any other potential @iimy from the wral co-operatives (after a decision of their
admnistrative boail). As a rule, wheever the State thinks necessary to set up a legal person as the said
Fund, it has on the same timetaike care of both its resources and its administratiegal provisims
envisaging compulsory funding from enterprigésthe privatesector, as are eoperatives, as well as
compulsory membership are a direct violation of Greek Constitution (economic freedom and freedom of

association).

18, AWhere restricting member s hdisgiminasionanddisadvantage woraes facerins et
society, restricting membership to women only does not breach thisilstBri pl eo. The 1 egi sl ator
comprehendsGreeceas fallingin the categoryof countries, which place women at a disadegeos position
https://www.ica.coop/sites/default/féépublicationfiles/ica-guidancenotesen-310629900.pdfpp. 1011.

o o
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6) LAW 4673/2020

The said law wagubished on 11/ t s s h a08/2080 In dtsericle B7 it providesfor the
abdishment of Law 4384/2016 with the exception of articles 37 and 38, which include provisions for
producersd groups aPGTSGprgdactsi sati ons and PDO

The Explanairy Report of Law 4673/2020 explains that the thement Law 43842016 failed to
dleviate the prolongedeep institutional and financial crisaffectingnegativelythe Greek ceperatives.
On t he c on tlawgmowdesiintréased oppowungi®r co-operativemembers tdormulate the
appropriate frameworkor themin order to operate aa private and autonomowmterprise which will
have access to all business activities that do not alter its rural character

It is not possible to get innainto depth analysis of the new law in such a short period af,tim
however a fe initial commerns on the new law are as follows:

DArticl e 1 déhesppplemeidrg applicafion othe provisions of Law 4548/201éh
SA and the Civil Codeas regeds maters not regulated by tHaw itself. The supplementary dmation
of the SA legal regimes a mistake One should remind the classical distinction in Greek legislation
between capital and personal enterprisesof&rative is a personal enterprisasing its activities on its
members and not on invested capiBA is a capitlist enterpriseébasing its activities oits sharebldersd
capital. It isawrong practice to use legislation irrelevant to the nature and scope of the original enterprise.
Onre might say that the same is provided for ire tBCE Regulatim however such provisions are only
applying within the specific context of an article of the Regulation and not in general terms, and
furthermore such application is controlled by the residoaipetence of each Membestate legislatior®
An acceptable pctice would be the application ain SA rule in a coperative case specifically
mentioned in the law text. General supplementary application alongside the Civil Code is not a good
practice andnay cause questions and contradictory issues.

2) Article 3345 provides thatthe remainder of #aliquidation, if any, islistributedto the members.
Suchprovisionis detrimental for ceoperatives violating the®co-operative principl&®

3) The Explanaory Report indicates as one of the advantagekaw 4673/202 fit he opportu
to solve the costant problem of financing the functioning of tb@operativeswhich makes them nen
competitive Thus, the statutes may provide for the registradiowoting invegor-members, madkg their
participationa t t r a cticlé 6A%0bLavy 4884/2016 did natllow voting rights to investemembers)
Hence, if the statutes allow, investoemberanay participatavith more than oneompulsorysharesn

the coeoperatve capital andeach compulsorghare correspoisdo one voteunder the condition that such

19 See, i.e.Fefes,European Institutions of Social Economy, p. 153.

20, AfThe ethical principl e dr ialweétasgetstofaempearative dtsndivisible teservess i s t h a
created by generations of-operative membergught not to be seen to be ned byand available for the personal benefit

of currentmembers https://www.ica.coop/sites/default/files/publicatififes/icaguidancenotesen-310629900.pdf pp.

37-38.
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sharesand votes will not excee8b% of thewhole of compulsory shareendcorrespondingotes(article
9R2).
Investormemberé contributions area capital source foco-operatives, however their presence
should follow specificriteria. Co-operatives that acceponuser members or investorembers create a
potentialrisktoaceo per at i veds autonomy and indepefB@ence in
operatveprinci pl e of Al i mited c¢ o mpsercendtion o nmeomb editdasph itpad . ¢
risk arises because such members inevitably will not have the same commitmehe longterm
sustainable autonomy and independence of thepeoative as ws-memkershave. This is particularly
the case where namseror investormenbers aregranted vang rights in acoper ati veb6s gel
assembly or rights to appoint nomingeghe board’ Investormembers come only at the third place of
potential capitakaurces for a ceoperative’? As a counterargument, one mighaint out thatthe SCE
Regulation povides for investemembers. This is true, nevertheless they do not participate and vote in
the General Meeting of the SCE (as provided for in article 12a0f46732020)2% They form their own
special meetingormulating and expressg their opinion asegards their own interests and communicate
this opinion at the General Meeting of useembers.
4) It is true that the new law amended some deficiencies wf4384/2016, for instance it reduced
the minimum number of fomding members foa cooperativefrom at least twenty person® ten
However, many of the abovementioned shortcomings of Law 4384/2016 remained intact. Somewhat more
specifically:
a) The law pohibits the registration of members in-operatives three mdims prior to tle date of
election @ the members of the administrative and supervibogrdsar t i S). e 7 A
b) Article 8 Af preserveghe obligation of the members to deliver to-operativestheir amual
produceand purchase from their @peratives theiannualsupples at a specific peentage. The only
difference from the previous regime is the reduction of the percentag@®8io at least’5%.
¢) Thelaw provides for thenandatory presee of a lawyerat the procedure f b cledtichsad
the chairman of the kectoral committedarticle 20A1).
d) Article 1 6 Agdrovidesthatthe chairmanof theadministrative boardndertakeshe obligationto
submit annually a statement of privateedssn case thatthe ecoper ati veds annual t u
1,000,000euros nstead of 2)00,000euros provided in Law 4384/2016, that is the new law makes stricter

the said requirement.

2L https//www.ica.coop'sites/defaultfiles/publicationfiles/ica-guidancenotesen-310629900df, p. 55.

22 fiCo-opeatives should always consider the relative priority for raising capital from the following sou¢ésa co
operativd s o wn @¥inotherrcaoperatives ando-operative financial institutions™ i social bonds andocial
investors 4" i commecial lendersi the financial markets https://www.ica.oop/sites/default/files/publicatiefiles/ica
guidancenotesen-310629900.pdfp. 40.

23 See Fefes,European Institutions of Social Economy, p. 96.
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e) The wording of article 922 indicates that there is only one cortgmy share for usemembers
prohibiting the acquirement @fdditional mandabry shares for thesmembers in contrast with investor
members that may acquire more than one compulsory shares

) The | egal di st i nct-operativedh and waneno-opdiativesx ire Gréece ¢ 0

remains hence thestatutoryprohibition of free entrancein a co-operatie basednly onsex (article2 A).1

7) CONCLUSION

Co-operatives need for their existence and development a specific legal framework that adequately
reflects heir particular nature and function, thereby ensuring theravallplaying feld relative to othe
business organisations, and that pressitveir distinct identity, which more generally is the precondition
for both a variety of legal entities and margiitralism to existTheregulation of ceoperatives canndte
identical b that of other businessrganisations, especially companies, but must be modeled on the
specificities of its subject matter, which in turn this regulation contributes to shapisgb€&knot imply
that ceoperatives are to be the reeipts of a predrential treatment as conmed to other business
organisations, but of a specific treatmastfar as their particular features so reqtfire.

The different approaches to legislation goweg co-operatives can beategorized into three s

1. Counties where there is one genereloperative law;

2. Countries where eoperative legislation is divided according to #eetor and social purpose of
the ceoperative;

3. Countries wherthere is no ceoperative law and where the-operaive nature of acompany is
solely derived frm its internal articles adissociation or rules.

Anyway, initial ownership structures of -@peratives (consumerproduceror workeroriented)
exert a predomant influence on the type of lavesxd norms applito this typeof company, i.e. the path
depandency ismainly structure driven. For instance, in some jurisdictions of the ElWcloperative is
viewed as an association, in others as a society ortsf gantract law, while in some other EU member
states ceoperatves haveno special legal state, like in Denmark and thHénited Kingdom. This does not
mean that cabperativesvith an economic objective cannot include societal effects of solidagtyork
building, trust and education of members, @yabuilding and a sustainable development tocal
communities or region3.

Both the abovgassages illustrate, on the one hdahdgcoordinated researatoneon ccoperatives
and on the othethe exisence d valuable resources and aids onogerativelegislation ad its proper

drafting. The on} safeconclusion is that in order to draft a law onaeratives, one must have a deep

24 See Fici, p. 7.
25 See Groenevelg. 2021
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knowledge of ceoperativedefinition, values and principlesas enshriedin the ICA Statement on the
Cooperative ldentityandfollow the international evolution ofceoperative practice and experience, the
jurisprudence of national courts and the Court of the EU. Ifidbislatureis not aware of the@bove
principles then whatit creates may be anything but aauperative

The above b#f description of several spatens of Greek rural eoperative legislation clearly
reflects the attitude of the Greek legislator. It is evident that the main approach is depicted by lack o
knowledge of the cmperative institution, persistt distrust fo co-operativesand endeavouto control
their function. There is definitely no connection to the desirable and correct legislative process quoted. A
true service to Greek cooperatives Vabbe if the legislature adogpta single law on coperatives,
following the above patterns.
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SAVING AND CREDIT COOPERATIVE SOCIETIES IN ETHPIA: A QUEST MR
COMPREHENSIVE LAWS

Yimer A. Gebreyesus

Abstract

Formal cooperatives were introduced in Ethiopia by employedkedEthiopian Road Authority and
Ethiopan Airlines inearly 1950Since thensaving and credit cooperatives are one of the most common
kinds of cooperatives in Ethicpi However, saving and credit cooperatives cannot be considered
champions in facilitating access to finance for peopiainly due tolack of innovation,networking
among themselves, limited product varietidferedto their membersand lack of a compremsive legal
framework that suppatheir development. Well thouglout laws that provide the required confidence
for membes and other stakelders are vital for the development of co@ratives in the country
However,in Ethiopia, there are nlaws thathave beenspecifically developed to regulate saving and
credit cooperativesotherthan ageneralmentionin the cooperativeaws that focus owther forms of
cooperativesEthiopian cooperative laws do not provide detailed provisions in relation to gawid
credit cooperatives. This articergues that Ethiopiahoutl introduce a legal framework that provides
clear guideline on important issuethat are currently left unaddressed by @moperativeSocieties
ProclamationNo. 985/2016to maximize the fiancial, social and economic benefits from saving and
credit cooperatives. Ethiopia is one of the poorest countries iwdHhd with alarmingrate of financial
exclusion. Access to finance is critically limited in the country and arfgw privilegedget access to
credits from formal sources. The majority of the people get loans from the informal credit markets at
exorbitar interest rates. Sawy and credit cooperatives therefore, with appropriate legal and policy
frameworls, can be part of the solutido curb the problem of financial exclusion of the majority of the
people.

1 Associate pofessor at Mekelle University, School of law and a PhD Student at KU Leuven, Faculty of Law
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1. A Brief Historical Background of Cooperativesand Credit
Accordng to Holyoake the history of cooperatives goes back to Minob&reee Holyoake stated that
the idea of coopailives had been forgotten for centuriegtil it was recognized later as a new concept in

Thomas Wbpia Eementionedhat?

fi t lbompeative idea is no neiwangled conception which needs to apologize for its
novelty. It has an ancient pedigree, ahdugh long intervals have occurred when the
principle appeared to be dead yet, like the grains of wheat found inoffies cof
Egyptian munmies, it has possessed vitality and power of germination after thousands of

years. o

We can see from the quote prdedabove that the values and principles of cooperativeg haen

part of human social history for centuries thougkse values angrinciples weredentedfor long

time in some part of the world for different reasons. In Africa, cooperation has bedouhding
social and economic philosophy in most societies and continues to play a vit#lfraan traditions
have had cooperation aseir main ingredient for centuries. Thedir andEqqubin Ethiopia,Stokvel

in South Africa,Osusuin Nigeria aretraditional cooperative institutionshat are providing critical
institutional framework for interdependence and muttmkexistence. Theseadtional cooperative
institutions play a vital role to mitigate the damage from natural hudanmade calamities
However, these institutions are neecognized and supported by proper policies and laws. The
traditional social and emomic structure waseagected by policy makers for so long and therefore
they are not able to develop and evolve in a natural andlgna@nner without losing their ininsic
values and principles to catch the dynamic social and economic problems pédpk? In many
African countries, borrowed laws and policies that thwart the function of these traditional intuitions
have been impesl.

Modern cooperative enteipes with new structure and model weegnvigorated in the X9century.
Cooperativesemerged mainly as a m#se to the capitalist companigaviestorcontrolled that focus
ratheron financial interes of their membershanthe wellbeing ofcommunity, users and workers. The
companies that had started to work for the developmenteolottal communies with sypervision and
control of trade chambers and manufacturing unions moved from their bdil@sophy andoecane

monaolistic andprofit maximizers that undermined the general interest of the shcldty cooperative

2 Holyoake, George Jacofl903) The CeOperaives Movemento-day. Methuen & Co, London. (Re)Published in 2012 by
Forgotten Books. Page 95.

3Wanyana, F.,Devetere, P., and Pollet, I. (2009) Reinventing the wheel? African Cooperatives in A liberalized
economic environment. Annals of public and cemtive econmics.Volume 80/ 3.P. 361392.

4 Supra note 1Holyoake, George Jacolil903) Page 95.
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movement tlerefore was intended tddlenge this selfish interest dafivestorowned companies and to
offer an alternative ownership anehterprisemodel b the communitylt was supported by intellectuals
and thinkers like John Stuart Mill, Alfred Marshal, Leon Was$, George Holyaoke anadBert Owen®.

It should be, however, noted thatoperatives areot just areactionto changen the society, ather hey

are part of the transformation process inshe ci et vy . Brett Fai r bnatherthe pr ovi ¢
causes of basitransformations in the society nor an oppositional reaction to chahges: rather, they

are attempts by peaplto steeand gude, to influence development, and shape their futres within a

c hangi n §Ecamemiclandsoial changesaveforceddisadvantaged groups to find a system that
mitigatesburdens of new economic developmer@@operatives ara@ pratical respnse tohelp the
working class anfarmers benefit from their own labor and creativities by sharing lddedr, generating

capital and sharing benefits. The idea of cooperative movement has allowed farmers to challenge the
urban centeed pricedeterminatn proess that denied farmers their right to fairly benefit from their own
production. Workers also gethe opportunity to challemgthe policy that allow manufacturers and
monopolists to determine both the wage of labor and ttise for goodghat the vorkersconsume that

makes life anounting challenge

The birthplace of modern credit eoperatives is ifGermany. The father of ¢hidea of modern urban
credit cooperatives is @mam Schulz-Delitzschwho founded thdirst urban credit coopative in
Germany? The main motive was to provide alternative sosimlecredit for the marginalized and small
operabrs who were by then depdamt on usurersSchulzeDelitzsch then established the Volksbanken
(peoples bank) badl on the principle of sehelp with the objective of helping the community to

establish their own bank as cooperati¥es.

In 1949 the first rual cooperative bank wasaged by Friedrich Wilhelm Raiffeisei€redit unions were
mainly motivated by religious reaseto avoid usuryin the comnanity. Rural cooperative banks were
limited to specific territores and provided credit only to their memlss. Rural credit cooperatis were

rapidly accepted by peasantry and they became common in many parts of Germany. In 1876 the credit

5 Zamagni,V. (2017).A worldwide historical perspective on @peratives and their evolution. In Michie, Blasi, R. and
Borzaga C. (2017) The OxfortHandbook ofMutual, Co- operative and Co-ownedBusinessOxford University Press.
Page 99.

8 Fairbdrn, B. (2004) History of Cooperatives; in Merrett. C and Walzer, N. (Ed), (2004). Cooperatives and Local
Developments: Theory and Application for the 21 CentMiz Sharpe. Page 23.

7 1bid.

8 Goglio, S. and Kalmi, P. (2017Lredit unionsand cooperative b&s acoss the world. In Michie, J., Blasi, R. and
Borzaga, C. (2017). The Oxford HandbookMiitual, Co-operative and Co-ownedBusinessOxford University Pres.
Page 147

9 lbid
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uniors networkedand famed theRaiffeisenbank of Germany? It is also important here to mention the
building societies tht first appear in Br#tin. The first building society was founded by Richard Ketley in
1775. The building societies colleckcontributions frommenbers,and built houses for their mebers.
Building societies beaane commonin many western countries in flifent forns and structure Saving

and credit uniongvere also involved in the housing sector and some of the building societies also

transformed imo stamlard bankgollowing the liberalization of the financial industry around 1980s.

2. Cooperatives in Ethopia

2.1 The development ofcooperatives

Ethiopia ishometo different cultures and languages. The different languages and cultures hehawe
some commorfeatures. Institutions and cultures that coordinate labour and resources for mutual benefits
of the people are among the maesmmon traditional institutionsne finds across the different cultures
and ethnic groups in Ethiopia. The fdient asscdations and social groupings coordinate social and
economic activities that enable the community to tiee available resources inmaore efficient and
effective manar. In a society that uses domestic animals for farming, it is importanganine howthe
commnunity can use the available animals in the community in effective way without causing harm to the
wellbeing of animals. Theoordination is also important wittegard to human labor as the labor market

is undeveloped and limited only imban areasTherebre, cooperatives in different foehaveexisiedin
Ethiopia from time immemorialHowever, coopratives that are similap thosewidely known in the

west emerged in Ethiopia in 1950Ethiopian Road Authority and EthiopiarAirlines enployees are
consideed as pioneers of saving and credit cooperatives with westidenstructure and management.
The saving and credit cooperags were established even before Ethiopia enacted a law to regulate
cooperatives. Ethiopia enacted the first khat reglated cooperatives in 1960. The 1960 decree 44/1960
dealt with agriculral cooperatives and intendeddncourage cash crop produgifarmers. In 1966 a

new cooperative society law was announced with more broad and comprehensive provisians that
intenced to ppmote cooperatives as a main engine of the economy. Therpatitia also established an
office to organize registration anedablishment of cooperatives and to provide trainings and technical
support for cooperatives. The new law enaged the stablisiment of different cooperatives including
credit unions, consuen associations and smakltale prducers organized as coopéras. In 1974 around

149 cooperatives weregistered by the agency. Most of the cooperatives at that timeovwgamgized a

10 bid.

11 Supra note 5Fairbairn page 23

12 Mojo, D., Degefa, T., & Fische C.(2017).The Development of Agricultural Cooperatives in Ethiopia: History and a
Framework for Future Trajector§thiopian Journal of the Social Sciencasd HumanitiesVolume 13(1). P.447.
Available athttps://www.ajol.info/index.php/ejossah
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multipurpose cooperatives. With regard to agricultural @peratives, however, only largeale
produces and rich farmers organides cooperatives. Most smaltale peasants remained neglected and

they were dependent on subsistence farriing.

After the military backed socialist government came imwer, it banned all cooperatives that were
established ding the previous governmergxcept the credit union'S. The new government then
introduced its own versioof the cooperative movement basedthe Marxist ideology. Proclamation No
71/1975was enacted to establigleasant associatiotisrougtout the country. The peasant associatsoon
were formed with government support and control. In most caseperatives were established without
the freewill of the farmes. Those cooperative associations were established mainly as a means to achieve
the Marxist polcy.l®* The government enacteddelamation No 138/978. Themain objectives weréo
organize small scale industries, service providers andefarimgovenmentcontrolledcooperatives and

to provide critical support to them to increase production and ptigiudn the country.Credit unions

were also included in the proclamation @ form of cooperatives but detailed provisions that are
requred for ciedit unbns to @erate efficiently with the required scale and structure were missing. The
cooperativeProclamation also provided lagprotection and support for housing cooperatives that were
intended to solve the problem of housing for urbesellers’.

The cooprative structure and governance approate highly politicized andgreatly limited the
freedom of members to control theooperativeand had no control Htheir production and marketing
strategy. They were required to supply theirduis onlyto govenment agencies on fixed pribelow

the market pricé® Principles of cooperatige such as volaotary membership, democratiortrol,
autonomy and idependencewere undermined. The disregard for basic principles of cooperative
organizatbns cultivded an atipathy to the cooperative movement. Therefore, when in 1990 the
government introduced a neaw that gave membefeeedom b decide on the fatef the cooperativas
associationsmostcooperatives decided to dissolve tu®perative eterprises?

13 1bid.

14 Bernard, T., G.T. Abate and S. Lemma. (2018ricultural Cooperatives in Ethiopia: Resultstbe 2012 ATA
Baseline Survey. Washington (DC): International Food Polieg.Rvailable at
http://ebrary.ifpri.org/cdm/ref/collection/p15738coll2/id/127690

15 Tefera, D., Bjman, J., & Slingerland, M. (2017R7gricultural Cooperatives in EthiopiaEvolution, Functionsand
Impact.Journal of International Developmen¥olume 29 Available at
https://onlnelibrary.wiley.com/doi/epdf/10.1002/jid.324Page, 4477.

16 |bid.

17 Suwpra note 14Tefera, Bjman, & Slingerland,Page, 4477.

18 Holmberg, S.R. (201150lving the Coffee Paradox: Understanding Ethiopia's Coffee Cooperatives through Elinor
Ostrom's Thery of the Commons (Dissertation). Amherst: University of Massachusétisg©®essalegn, Rahna
(1984). Agrarian Reform in Ethiopia. Uppsala: Scandinavian Institute of African Studies.

191bid, page, 103.
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Geneally, during 17 years of the socialist reign, the potential of cooperative associationsfortnaine
economic and socialocditions of their members and the community at large was limited due to the
political instability that draggedhe countryinto avil war and the stagnant agrarian economy that

remained unchanged.

Following the fall of the scialist government and the corg into powe of EPRDF (EthiopialPe o p | e 6 s
Revolutionary Democratic Front), mastoperatives, especially thegsant assmatiors were dismantled

and destroyeé Sadly,cooperatives were considered as manifestations dhtlee socialist government
andthey were destroyed and their property was embezzled and robbed. Some of the managers of these
cooperative weralso jailel. Here it is importantto note two things(1) The EPRDF is generally a result

of the Marxist orierdted student movement and it very difficult to repudiate its leftist Marxist
inclination; therefore it isomewhat incoheretitat it dismatied the coperatves that irprinciple should

have been considered to be tools to enhancesdbial and econoim wellbeing of the farmerq2) It
underlined the facthat cooperatives cannot become successful without full consent of their members.
The menbers and he leaérs of the cooperatives not only failed to protect the property of these
cooperatives but sb they were active itakingthe property ofthe cooperatives as they failed to consider
the property of the cooperatives to be of their éti.is good totake rote here that the traditional
associations like lddisurvived all the three governmentadathey are still functioning wibut ary
serious problem. It clearly implies that the traditional institutions areptreeo p doapéraives thacan
effectively prevail social and political shock3herefore, connecting the new cooperative movement with
these traditional institutions ay provide the required glue to members to cooperate in the real sense of

cooperation.

The new governmenatdy came to uderstad the advantages of cooperativto facilitate development

in the country. The governmethen introduced a new proclamatithat focused only on agricultural
cooperatives disregarding all other forms of cooperatives. The agricultw@bperative aciety
Proclamation No. 85/1994 wastioduced to organize agriculturaboperatives. Howevegfter four

years a new cooperativBroclamation No. 147/1998 was introduced to embrace other forms of
cooperatives. The 1998 proclamation alloweedent formsof cogeratives bydifferent interest groups.

At this time, a special team was also establisheunder t he Pr i moeorgadizenandst er 0 s
provide policy and technical support for cooperatives in the coéifilye government became awabf

the importanceof cooperates for economic growth, job creation, equitable distribution of incontetaan

improve the saving culture ithe society. The government then established a cooperative commission

20 Supra note 18, Holmbergage 93.
2L bid.
22 |bid.
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(now agency) under Proclamation No. 274/2GQ federallevel and all regims have also established

regional cooperative agencies by law.

The Federal Goperative Agency is mandated untlex laws to organize, support, regulate and to develop

a policy and legal framework for cooperative societids@éral leveé? Interestingly,one of the duties of

the commission was to condusearch on traditionainancial institutions and to prodei@ policy

document on how these institutions would be transferred into modern cooperativé¥odlaenation

under article 54) artculatest hat one of the responsibilities of t
andstudy to promote traditional anddal selfhelp associations to modern cooperative societies, it shall

make known and disseminate the resulthebtudy andollowsup t he i mpl ement ati on t

2.2. Proclamation No. 985/2016/ and Cooperatives
In 2016 a new cooperative societies lamas proclaimed to further enhance the legal framework for
cooperatives? In the next section, this article discusske main featres ofthe proclamation that is

currently the applicable law.
The Proclamation provides a vking definition for cooperatives dsllows:?

fcooperative society" me avimg legal persanalityeamch o mous as s
democraticallycontolled by pesons uited voluntarily to meet their common economic,

social and cultural needs and othemiegions, which could not be address

individually, through an enterprise jointywned andoperated on the basis cooperative

principleso

The defintion is broal enoudp to bringunderits wings all associatiorthat operate based on cooperative
principles. The definition indicasghat coperatives can be formed to promote common social, economic

and cultural interests. The definition understandablyids politcal interest as ground of cooperation for

the purpose of the proclamation. The definititsoandicates that the coopéves shii be formed based

on free will of its members. The definirsiooal ptgwoi
in the ddinition. The definition is meant to identify or to qualify the associations thrabeagiven a legal

personality as coopettive enterprises. Therefore, requiring legal personality as a condition to be

23 CooperativesCommission Establishment Proclamation, No. 2082,Federal Negarit Gai, No 21. Regional states have
their own laws that regulate cooperative societies and there are also coepgaticies in each region that coordinate the
development of cooperatives in regional states.

24 CooperativeSo ¢ i ePtoglaination N 985/2016 Federd NegaritGazetaNo 7, P. 9436, Ethiopia, Addis Abakior
legislative history of cooperatives in Ethiopia and for history of cooperatives see; Mdiedefa, T., & Fischer, C. (2017).
The Development of Agricultural Coepmatives in Ethiopia: Histy ard a Framework for Future Trajectofgthiopian Journal
of the Social Sciences and Humanitiéelume 13(1). P.447. Available ahttps://www.ajol.info/index.php/ejossaBupra
note 14,Tefera,Bijman, & Slingerland.

25 Article 2(1).


https://www.ajol.info/index.php/ejossah
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recognized as cooperative soastis confusig. Article 11 of the proclamation clearly shows that legal

personality is to be bestoweg the regional or federal coepativeagency once the enterprise has been

registered. It provides that i a nyf Adicddeol® efrtlaist i ve s
Procl amation shal.l have juridical Therefaresttemplardsé ty fr
ihaviegapgesnal i t yo i n t hsemddvesadnoi ekcludenradiiomad imssitutions like

Eqqubandlddir from itsscope.

Anotherimpa t ant point that should be notedicleb4tithe def i
is provided thathe defiition of person includes both natural person and judicial person. Theretoea

we read the definition of coepativesocidies agprovided in the proclamation together with the definition

of persons provided underticle 2(24) it appears as if juditiantities were also allowed to form
cooperatives under the proclamation. Taeereading of article 2(1) andrticle 2(24) gems tosuggest

that investotowned business entities such as dmalding companies, priva limited companies and
partnerships &n be organized as cooperative societies or cooperative unions. It is however obvious that

this is not the irgnion of the lgislatue. We can also infer from the change of terminology from persons

to individuals wha the Proclamation refers tonembers oforimary cooperatives. The law provides that
primary cooperatives <can be orendrk arlarkengapedirdspetificy i ndi
profession within a given area; and by number of members not lessitHfarf®Articlé 24 makes it
unequivocal clear that only natural persons can be members of a cooperative society. Therefore, only
natural persons arelaved to formprimary cooperatives and juridical persons cannot become members

of cooperatives. The deition provided under the proclamatidhat includes both juridical and natural

persons seems to be enunciated having in mind secondary cooperattveantize estadished by
cooperatives. Cooperative unions, cooperative societies federations and to®enties league can

be establishelly primary cooperativedbut not by natural persons directly. Therefore, the intertidhe
proclamation is tat natural pesons an form primary cooperatives and only legally recognized

cooperatives (juridical psons) an form cooperative unions, feditons and leagues.

The Proclamation interestinglynder Article 5 provides general principles of cooperatjesluding
democratt control, one member one vote, contribution for community, providing educaticnadmidg
and autonomy and independentke Proclamation also recognizésat profits shall be divided according
to share valué’ Article 6 provides hha selthelp, selfresponsibility, promoting culture of democracy,
equality, equity and solidarigrethe values that cooperatives should adbeachieve. Th&roclamation

lists honesty, openness, accountability, participatory, social responsihtigagng for ohers asthical

26 Article 1(2) of the sam@roclamation
27 Article 5(3).
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values undeRArticle 7. The legal effect of these values is not so cldawever these values shall be
considerd by members in drafting the bylaws and other internal guidelines and manuals. The values shall
be also relid by arbitratorsand couts in adjudicating disputes between members or between members

and the managemeat the board of the cooperative society.

The proclamationshould be applauded for including a dispute resolution mechanism that can help
cooperatives tavoid the shw andinefficient litigation in court$® The Proclamation provides that parties
shall try to solve their dispute by reconciliatioas primary method of dispute resolution. The
Proclamationhoweverprovidesneither detaileduleson how the reonciliationshall ke organized nor an
institutional framework to facilitate reconciliation. Cooperasitherefore shall include more elabecat
rules in their bylaws in the use of reconciliation to solve disputesr&dmnciliationmay become more
effedive if it is desigred based on the norms and the practice that are used in the traditional institution
like Eqqubandlddir.

The Proclamatian provides that disputes that cannot be solved by reconciliation shoaldjuzicated by

arbitration. Arbitratim can be eshdished by disputant parties. Each party in the dispute elects an
arbitrator and the tworbitrators elect the chair of the arkion tribunal. The law also provides that the

arbitration tribunal shalinake its decision as per the civil pedltire code ahtheyhave the same power

and mandate as a civil ¢ o uhitrators shail havedhe samé floweghwio vi d e s
regard to the cases provi ded énesseas, ppodu@ionwf evidele,ur t f
the isuingofordesoror t he taking of any other | egal measur
law does not require the arbitratorsti®lawyers. It is very common to set as a requirement by the law

that at east one of the arbitratosbiould bea trainedlawyer in order toapply procedural laws and other

laws of the nation that are relevant teetcase at hand. The role of lawyers ie development of

cooperativehas beerrucial as we learn from histor.

It is commendable that thieroclamatia tried to inroduceamicable dispute resolution mechanism to
solve disputes that arise in the govaemt and management of cooperatives. Hanawere are serious
substantive and procedural limitations in freclamation that need to be ameddso thatooperatives

may befit from amicable dispute resolution mechanisms as it is intended by thettegisla

28 SeePart nine,Articles 61-67.

2% Lawyers assisted coopatives in Europe, ithe USA and in Canada to gkigal recognitio and to findlegal coverage
and reognition. The Rohdale Society of Equitable Pioneersasfor example getting critical legal advice and
supervision from Edward Vansittart Neale. $t@yoake, George Jacoli®03) The CeOperatives Movemerifo-day.
Methuen & Co, London. (Re)Publisdeén 2012 by Forgotten Book$®age 95.
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The first limitation that needs toelrectified is in relation to appeal from arbitration decisions. The
Proclamation allows parties to appeal tonfiad courts wkneverthey disagree with the outcome of the

arbitration decision. Article 67 providesatt

fany person who Ildeisonsgyivan oy thenArbirataosnpurdudnieto

article 65 of this prdamation may lodge appeal to the Regulau@if the ssue isat

regional level to Regional Court which have jurisdiction, if it is at fedenal to the

Feder al Hi gh 2Xofurt be asdmesubrticle further
prejudice to theprovisions of article 61 and 62 of this ptamation,if parties do not

agree on conciliation or arbitration they can bring the issue to regolat which has

jurisdiction. o

This contadcts with the provisions of the Civil Procedure Code that limitpeap from arbitration
tribunals to only spefic groundsof appel. The general intention of arbitration is also to avoid lengthy
and costly legl litigation. Therefore, to allow partige appeal to formal courts without any limitation
negates the very reason that arbitration is required forPidwamation gneraly failed to provide the
required clarity for the dispute resolution mechanismadhieve their objectives. It has failadnhake
clear the distinction betweehimglinaand arbitratiory?

What could have been better in this regard isntooduce istitutional arbitration by establishing an
independent and neutral arbitration instidntor special tribunal that adjudicatesplites using multilevel
dispute resolution mechanism. Establishing special trilsumay providethe following adrantages. Itan
include experts who understand the cooperative principles and values in thai@ankitiaunal, it can be
accessible and uooplicated, and it can make its verdicts within a reasonable period. Generally,
institutional arlitration wouldhelp to solvedisputes efficiently and effectively. Furthermore, the tribumal
may creatively integte the traditional dispute resolution mats@nd techniques with modern business
practices to come up with fair, equitable aatianal procedures that ie long termhelp b create a
smooth and predictable dispute resolution mechanism that avoiddumesedisputes among members,
the managemérand the workers. Well defined dispute settlement mechanismsthelpooperative
enerpriseto become more stband reliake insitution so that creditors and other business partners will

be confident in theidealing with the enterprise.

30 For further reading on the issue geetros, F. (2009) Underlying distinctions between ADR, Shimglina and arbitratio
critical analysis, Mizan Law Review vol. 3, no. 1, pp. 2083. Addis Ababa: St. Mary's Urersity.

pr
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3. Saving andCredit Cooperatives and the Law in Ethiopa

Saving anccredit cooperatives are considered one of the most sastiaimnd effetive cooperatives in
the history of cooperatives in EthiogiaThe number ofaving and credit cooperatives have beepidly

growingy in the last 10 years in EthiopiAccording to the Federal Cooperative Agency re@oi8

20,591 cooperate societiesand 28 cooperative unions are registered in the courifhey have
collected 12 bilbn Birr in savings. They have 4 billion Bias capital and have provided meothan 8

billion Birr ascredit to their memberg.

There is no specific law thaegulates aving and credit cooperatives in Ethiopia other tifanclamation
No. 985/2016that gives very little attention for saving and ditecooperatives. Hereunder the article

discusses some of the provisions that are relevant to the topic.

3.1. Formation of Savingand Credit Cooperatives

The proclamation definea saving and credit cooptives oci ety as a fAsociety es
saving, creditand loain | i f e i nsur ance s%Thedbjectves of coopdrative soniatiesb e r s .
are, &cording to tle Prodamation, to enhance saving culture of the society, to provide tlodts

members, to encourage investment and developarghto minimize and share risks in the sociétjhe
Proclamation provides that the minimum number of membeestablish a @operdive society is fifty>°

The Proclamation provides thatooperatives can betablished by individuals who live or work ihe

same area and by professionals who are engaged in the same préfession.

The requirement to live or work indlsame areaigryv ague as t he expressions 61
andbwor ki ng ireatbhear £a mee Pracldneafion andidtermsyare indi aso used in the

Civil Code that regulate the personal laws. Furthermore, the requirementkifigvior the sene are or

living in the same area would make it more difft for individuals whawvould like to come together and

establish sang and credit cooperatives. TReoclamation seems to follow the Raiffeisen approach that

was developed and ajgadl in Germanyor rural credit unions. However, for urban residentsSbbulze

DelitzschVolksbanken (peopl eds edmaorek gppopagbetr tieatimdd’ Tcs reqeira

31 Supra note 14, Tefera, Bijman, & Slingerland, Ratfid-453.

32 Report of theFederalCooperativeCommission, available dittp://www.fca.gov.et/ The report on the website not
updated. Theauthorcontaded inperson the official who is in charge of organizing and supporting credit and saving
unions in the Agency and the official proked the latest report 0028.

33 CooperativeSo ¢ i ePtoglaination N 985/2016 Federal NegaritGazetaNo 7, P. 9436Ethiopia, Addis AbabaArticle
1(70

34 See Atrticle 4, CooperativBo ¢ i eProgldmstion N 985/2016

35 Article 7(2) of theCooperativeSo ¢ i eProgldmation TheProclamation has given the authority discretion &zide on
the number of members consiihg the nature of the work.

36 |bid.

37 Goglio, S. and Kalmi, P. ( 201 7redit unions and cooperative banks across the world: in Micha€i, R.andBorzaga,
C.(2017) The OxfortHandbook oMutual, Co- operative andCo-ownedBusinessOxford Universty Press.Pages 145-156.
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working in the same office or living in certain location as a necessary aonditi the fomation of
saving and credit cooperatives miainderthe effectiveness of saving awdedit cooperatives in urban
areaslt is al usefulto noe here that theequirement of living in the same area or working in the same
place makes it diftiult for individuals who work in the informal economy and for small and medium
enterprises to oapize credit and saving cooperatives. The ireguent to work in one sector  live in
similar place also makes it difficult for traditional financial ihdions like Eqqub to reorganize
themselves as saving and credit cooperatives, if they nedeigob members commonly come from
different progssions and places. It is vegommon to find civil servants, traders, and teachers in one
Eqqub The diversificion of membes is vital in Eqqubs as diversified members have diversified
financial interestshiat complement each other. Some membeqgiqub are interested in usingqqbs

for saving while otherare interestedh quick access to credits that makegjubsrelevantfor bath of
them3®

Nowadays some saving and credit cooperatives that are notibasedrtain organization follow an open
membeship policy thatviolates the law that requires cooperatives to recruit their members from specific
area or spéfic professio. Sofar, they are openly operating with members who are from different areas
and from different professions antthe regulatorgurn a blind eye on these cooperativ&terefore, it
seems that there is a consensus among stakeholdeatsetlaat which demands members of cooperatives

to share living area or professimnot meant to benplemented in practice

3.2. The Governance 6 Saving and Credit Cooperatives in Ethiopia

Corporate governance can be definedidas mechanism for internatontrol systenthat makes up the
structure through which the objectives are defined, the sneareach the goals are determined and the
resuls are controlled. It involves a set of relathips among the shareholders, the board of directors, the
managersand other stkehotl e P° én delation to saving and credit cooperatives, the main chakénge

relation to governance relate with the follogipoints#°

a. Loss of interest bynembers in the governance of the union as the process becomes complex and
technial;

b. Possibleconflict between cooperative philosophy and the interest of members

38 The South African Cooperative Bank AcoM 0/ 200 7 p r o vopedatve redisterad as @aperative bank in terms
of this Act whose membaeds (a) are of similar occupian or profession or who are employed by enowon enployer or who
are employed within the same business district; oh&se common membership in an association or organisation, including a
business, religus, social, capperative, labour or educatiorgroup; or (c) reside within the same defirgenmunty or
geographicalarea | t s asimile apprbashtmay help integrate the traditional institutions with modern cooperatives.
39 Amha, W and Aému, T (2014). HouseholBaving Behavior an®aving Mobilization in Ethiopia, EIFTRI, Addis
Ababa, Pages152-153.
40 |bid.
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The risk hat the board becomes independent from merabensrol;
Growing agency problem

Weakening of democratic control

-~ o o o

Mission drift by excluding the poorestnd

g. Enty barrier fornew moperative banks due to regulation
TheProclamation has tried to addisesome of the concerns in the governance of cats.
trequires that the founders should deposit mon e
administative costs othe moperative anane fifth of the subscribed amount shall be pajdand he
remainingpaid in the coming four yeaf$.This strategyis to avoid cooperatives that come and vanish
without carrying outany meaningfulactivity for their memlers andsociey. However,the Proclamation
provides nothing in relation to how much credihdeallowed to a member, how they deal with upai
loan, how nanyloars they can get from other sources and how they cooperate with other institutions like
banksand microfinage ingitutions. It can be said that these issues shall be regulated by-taesy
However considering the delicate naturetbé transaction in the saving and credit cooperativegould
have beerbetter to introduce a separate procldoraor reguléion with the required detailsSaving and
credit cooperatives require a maaborated and detailed regulation than what is@dg provided in
ProclamationNo 985/2016

The cooperative law allows cooperatives to issue specialssioar@on-members wth special privileges.
Therefore, credit unions can allow norembers to owspecial shares. The law also allows cooperatives
to decide freely the lending interest rate and the borrowing interest rebe law allows a member to
control 10%of the share Thekefore, this clearly shows that credit unions desereeiapregulatio that
provides the required prudent supervision a$ as provide them with the opportunity to grow further to
become important players in the financial sectorha&f tountry. Th coorative Proclamation under
Article 10 indicates that special regulatioiith specific and detailed provisions will be ermaldy the

Council of Ministers However, so farthe Council has not taken any action.

3.3.  Financial Services thatSaving and Credit Cooperative Provide

The main function of saving drcredit cooperatives is provided undeticle 21(9). They arenandated
to collect saving to provide credits and loadife insurance totheir members. Saving and credit
cooreratives are ot dlowed to make credits to nonmembers and to collect savamg flormembers.

However, cooperatives can provide loans to oftmoperatives® It is important to note here that

41 Articles 21 and 27(2) of thBroclamation
42 Article 48(2).
43 Article 48.
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cooperatives that are not specifically established as savidgcradit cooprative societies can also

provide credito their members and thean also provide loan to other cooperatives.

Cooperative sueties are allowed to receive revolving funds from development partners to serve their
members and alstonmembes* The mandee toreceive funds from development partners is open to all
cooperatives and it is not limited only to saving and credit cotipesa What is interesting with regard to
revolving funds is the fact that the law puts no limitatiortt@nsouce of the fundThelefore, funds from
foreign sources or from internationd¢velopment actors can also be eligible to finance the society via
cooperatives. The cooperative societies may collect payment as serviceschadgmterests from the
revolving funds they prode far beneficiaries according to the contract they agreeth wie fund

providing partner.

Saving and credit cooperatives afl®wed to use collaterals for credits and they are empowered to decide
the applicable interest rate byeir by-laws*® Coopersiveshave also a right to be paid in priority to other
credibrs except for debts owed to the governniéihe privilege to be qid in priority is an important
addition to the advantages that are given to cooperatives by thaA tagit to be paid in prrity may be

the most appealing incentive for traditional fie&l institutions to restructure themselves as cooperatives

as thg are currently facing a problem of not getting adequate share from insolvent debtors who also owe
debts to banksand microfinace irstitutes. Article 40 of thdroclamation provides thahé share in
cooperatives is exempted from possible court attachrtersatisfya  me mipersortalscreditors.
However, the shares can be set off for debts a member owes to tleeativepsocigt. Coqeratives are
exempted from income taandare entitledo get access to land free from auction and theyxempted

from court fees in all litigationn whichthey are involved.

3.4. Arguments for Specific and Comprehensivel aws

Savingand credit coperativescan play an irreplaceable role for the developneénihe financial sector
and to improve financial inclusion Hthiopa.*” Saving and credit cooperatives help to enhance equitable
and accessible farcial service for the segment tife society hat isexcluded from the financial sector.
Saving and creditooperatives however need to be supported with the requineéemisupervision and
legal framework to avoid a disaster for their members and for the society at large. In Ethiegias
that o far, they are not given the required attention by theveaie authorities and they are cornered by

policy makers. Ta centralbank that regulates banks, microfinance institutions and insurance has not

44 Article 23 (C).

45 Article 49.

46 Article 40.

47 Supranote 40,Amha and AlemuPage, 69.
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enacted any directive or any law ination to sauwig andcredit cooperatives and they are left to be dealt
by the cooperative agency which lacks the required experiengertiseand understanding of the

financial system and the banking system of the country.

Saving and credit cooperativebke other @operaives, can form credit unions and federation of
coopeatives to benefit from scale. That means they baoome big enterés that can attract a lot of
savings from their members and attract additional finance frommmambers using sgial shares ral
loans from other sources. Therefore, the way they aeblkestied, controlled, administered and structured
are important issigethat we need to make sure that they play a positive role in enhancing financial
inclusion in the country. Throclamation that isintended to regulate all kinds of cooperatives hasrg v
limited capacity to provide the required framork for saving andredit cooperatives to develop further
and to provide the required service to their members and to the commutdinge. Theefore credit
unions deserve special laws and attentitmleave thenfull control and regulation by theooperative
agency isimprudent for two reasongl) It creates a risk for depositors and for members as it may be
easily abused by thmanagement didertiont and (2)it denies cooperatives the opporturiityscale up

and become cooperative banks that provide a multituderdites to their members and to the society at
large. In Ethiopia there is currently no legal framework thatalcooperatigs toscale up to opate as
cooperative banksvhich allows them to serve nemembers. To force them to become just another
commaecial bank andchange their identity is nahe right thing*® The lack of diversified banking
ownership system oabe consideieas alimitation in the sustainable and healthy growthlef financial

sector for the followng reasons

1. Access to dit is one of the most restricted servicesl@veloping countries and the situation is not
different in Ethiofa. Credit fran banls is inaccessible for most people in Ethéopbt least for those
who are unfamiliar with the complex bureaucracy and gdrinsecurity requirements of banks. Only
21% d the population has access to banking business in Ethiopia israsgumed #t mos of those
who have access to banking busimanay not be qualified to get an advance or loans from the
banks®* It is alsoimportant to note that even when some applicants are lucky enough to get credit
from banks the amount of credé commonly les thanwhat they need to avoid dependency on the
informal market. Therefore, as the credit from banks will not besadde or naufficient to start

business, entrepreneurs in many cases partially or totally depend on the informal crkdit mar

48 The OromiaCooperativeBank is established by coopenatientaprises in Oromia as main shareholdétswever, as
they were not allowed to maintain their identity as cooperative hah&g changed their structure become invester
owned commercial basikby drifting from their cooperative identity. Had it nbeen br the poor legal frameworkthey
could have emerged as the first true cooperative banks in the country. Now they only maintain tlceayzamative put
they are justnvestorowned banks.

49 The EthiopiarNationalBank, Financial Inclusion 8ategy, 2018.
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Supportig andpromoting credit unions is among the besatsgies to improve access to finance in
devel opi ng dlativenibhervéngos to suppor the operation of the mutual model in
deprived areas may be necessary to help combat thigingrgoroblem 6 finan c i a | eclusio
Therefore, allowing cretliunions to form a small scale bank that is owned and controlfeits b
membersrovides a good alliterative to credit consuntérs.

2. The agricultural cooperatives that are playing a significahe in imporing ard distributing
fertilizers and improvedeed for framers are also facing a growing challenge to get fingrioim
commerdéal banks. Cooperatives have a limited financial power to distribute fertilizers both to
members and nemembersCooperativeghen épend on government owned commercial basrks
microfinance institutions to get the fund they nemdistribute fertilizergor farmers. Common|ythe
government owned commercial bankf Ethiopia providecredit to cooperatives directlypr
sometimesthey provide funds to microfinance institutionsthat are affiliatedwith regional
governments. Regional governments provide gueeato the commercial baskTherefore they can
provide credit to cooperatives. This long and complicated psoceakes cretliexpasive for
householdsCooperatives also ka the difficult and risky job of collecting the loan from farmers but
without ary proportional reward for their contribution. Therefore, establishing cooperative banks may
solve this problem. @perative baks, basedont he pri nci ple ofodpenatiae s
can work effectively with agricultural cooperatives to solvephablem. The cooperative banks will
benefit from the special privileges that ajiwen to cooperative enterprisemnd they caruse tlis
advantage to provide affordable creditd insurance services to other cooperatives. They can be
supervised jointly byhte Cooperative Agency and by the National Bank to assure they play a positive
role in the development of the bam$ system ad also for the development of cooperatives in the
country.

3. The third argument to provide a framework for cooperatargkdin Ethiopia is based on the need to
diversify the banking ownership structure in Ethiopia. Investened share companyis the mly
model of ownership that igllowed to operate as bank or as a microfinance institution in Etifopia.
However, especiafl after the recent financial crisis many finance experts and lawyers are asking if

the investor owned model isetbest modeldr thefinancial sectof? At least wrrently there is a

50 Adams, Z. and Deakin, S. (2017). Enterprisem, Participation andPerformance irMutuals andCo-operativesin
Michie, J., Blasi, R. and Baaga, C. (2017). The Oxford Handhoof Mutual, Co- operative and Co-ownedBusiness.
Oxford University Press. Page 242.

51 Abdula, Kelifa (2009). Can the Rich Finance the Poor in EthiopiaFPesh Look toAddress theChallenge inthe
Microfinance Sectorin Tekie Alemu (ED) (2009). Proaalings of the @ Anniversary of AEMFI Ethiopia, Addis
Ababa.Page 87-108.

52 SeeMicrofinance Business Proclamation No 626/ 200%he Banking Business Proclamatiorno$92/2008 andhe
Proclamation to Amend the National Baof Ethiopia Establishment Retamation No. 591/208.

53 Supra note 49, pagz88.
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consensus that complicated systems like the finasgi&em will be bedr off if they are required to
follow a diversified ownership structure. Adams and Deakin argue&‘that:
fi di ftfiegal neodelservedifferent social and economiweds. It may be desirable for
the law to intervene in order to maimtgilurality so thathe specific needs served by the
di fferent model sThawye fruot heef exphmefthed t hat At
2008 fnancal crisis has lent support the view that preserving a diversity of ownership
structures in a sectaf the economy mayednecessary presquisite to the avoidance of
systemic rislo
To exclude all other ownership modalities and ety ronly on tle shae company model seems to be
founded on shaky assumptions that are challenged both theoretically pindadty, especiallyfollowing
the 2008 financial crisi® Generally, both theoretical arguments and empirical findings decidedly imp
that membecontolled financial services areare stable and less risk avetdancommercial bank®
B¢ | IBghimidta n d S cshggestedhat®’
AfMost savings and cooperative banks also fare
than most of theicompetitorsfrom the ranks of large private banKThis is due to the
fact that, by virtue of their instituti@h design, they have limitechgentives to take on
greater risks, while their strong local roots and their embeddedness in close networks puts
limits on ther posgbilities to do sad
Therefore policy makers in Ethiopia need to give the required attemtidgmroduce cooperative bamér
strong credit unions. Cooperative banks will help to reduce the levelastifith exclusion in Ethiopia
andto increase aving in the country’® Furthermorecooperative banks or credit unions, as owned and
controlled byconsumers, will contribute tprotect consumer rightin the credit market. Cooperative
banks will also help to diversify the ownership stroetwf banks ath theeby may help to avoid a

systenic risk in the financial sector.

Conclusion

Cooperative enterpris¢hat are owned by memisdor memberkbenefit are considereéd beone of the
most prominent social innovations that provide alternatit@ investorowned enterprises in many

countries Cooperative enterprises are considered as one of the best smitablship models to prorte

54 Supranote 8, page 238.

55 Supra note 49age, 238.

56 Supra note 49, page 237.

STBel bel D., Schgniart,, SaRngs Baiekinahd Cooperative BaikEurope. White Paper Ses No. 5.
Center of excellent SAFE Sustainable Architecture foakie inEurope. Goethe, Availabkt
https://safefrankfurtie/upload/media/Schmidt_Buelbuel_Schuewer_Savings_Banks_and_GtiepeBanks_in_Europe.pdf
Page 17.

58 Supra note 38. Amha and Alemu. P&ge
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social welfare and a sustainable development. Credit and saving cooperatives play a dual role in the
cooperatie based devepment They provide affordable sang and credit services for their members and
most importantly they novide financing servicedor other cooperatives based on the principle
Afcooperation atong cooperativeso

Ethiopia hasattemptedto use cooperatives @ alleviate some of its intricatesacial and economic
problems. However, generalbpeaking modern cooperative enterprises iriogta have always been the
project of the government arfthve never beerthe result of a social movement that wiagiated and
devebped by the community and asesult they are sadly kept separate fronmigadous institution8’

They regrettably have lbghe opportunity to capitalize on what is already known and acceptable by the
society. However, one prominento@ption can besavirg and credit cooperatives. @ieand saving
cooperatives are very popukand commonly free from unwarranted governmetariention.

Credit and saving cooperatives are regulated by the coopePatisiamation that givebmited attention

to credt andsaving cooperatives while ibéuses on agricultural cooperativesitasmain subject. The
lack of a separate legal framenkdhat is developed considering the special nature of credit and saving
cooperatives has posed at least two-seilflent chakngesto the sector. Firstly, the d& of proper
prudent supervision by otpetententitiesexposed them to operational and goeere risk. The lack of
prudent regulation may also erode the confidence of members and other potential gatnersracial

for the development of the sectdihe second effect of tHack of wellcrafted laws is denying them the
opportunity to expantheir services to play a significant role in the financial sector without losing their
identity as cooperativegherefore,enading specific laws that deal exclwgly with credit and sawg
cooperativesnay lead to the creation cboperative banksSupewision by the Cooperative Agency and

by the National Banks recanmendedto improve the accessibility and inclushess of thdinancial
sector. The introductionf@ooperative banks may also help to diversify the ownership structure of the

banking industy.
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Special Section: Cooperatives and other fields ofvla

COOPERATIVE RELATIONSHIPS AND FRERH AND EUROPEAN COMPETITION LAW

SophieGrandvuillemin!

Abstract

This articleexamineghe confrontation of relations between cooperasiveietesand their members with
compettion law. Competition law trivializes cooperative relationships wilitecomes to protectip the

market. Thus, the terms of membership and exclusion, as well as the obligations imposed on cooperative
members, are examined Byench and European agtmpettive practices law, anth particular cartel

law, objectivdy in funcion of their effectson conpetition, regardless of theooperativespecifigties. On

the other hand, cooperative law regains its place when cooperatat®nips are assessed on a
competitive level with regard to the individual situation of memptrs French restrictivpractces hw

(¢ pratiques restrictives) is thus set aside, to preserve the cooperative pact.

Introduction

Applicable to econmic activities, competition lawsia pragmatic law, a law of behawmioits scope is
governed bya principle of legal neutrdity, according to which ¢ the concept of an undertaking
encompasses every entity engaged in an economic activity, regardlesteghttsatus of the entity and
the way in which it is finance#. Carrying out economic activitiespaperativesocietiesare theefore,

despite their specificlegal statussubject like any other company to competition law, prohibiting anti

1lecturerin Privatelani ver si t ® Sor b o n(BA397P)aaphiesgrantuouillemin@ LnRpBris13.fr

2CaseC-4 1/ 9 @er, B3P Ajpil 1991, Rec p. F1979.Commercial code (FR), article L440: Le€s r gl es dt®f i ni es a
livre s' applksquest activit®s de production, de distribution e
publiques, ptamment dns le cadredeconveg i ons de d®I| ®g ad(igberuled déefinedeirr thisible@pplytau b | i ¢ .

all production distribution and service activities, including those carried out by public entities, in particular within the framework

of public senice delegationagreennt s. 06 (transl ated by mysel f)
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competitivepractices and, in French law onhestrictive practicesg(pratiques restrictivegd) committed

againsibother markebperatos®.

What about the relationships that cooperatives have with their memivben thg are themselves
businesses? In France, theséationships are orgesaid by thelegislative and regulatory cooperative
texts, the statutes and the@emal regulations ofooperatves. is competition law therefore intended to

intervene, at the risk of being perceived;asbull in a china shog?

The answer cannot be unequivocathrs area. The anttompetitive practices law is sovereign when the
cooperative orgasation brings into play the imperative of protecting the markat this context,
cooperative relationships are trivialized in termsampetition (I). On the other hdncompetition law,
understood as the French restrictive practices(tapratiques restricties € ))is discarded in favar of
cooperative law which regains its futhpactwhen it comes to assessing the strictly individoglact, on

cooperators, of coopative relations (I1).
| - MARKET PROTECTION: A SOVEREIGN COMPETITIO N LAW

The national andEuropean ati-competitive practices law, consisting essentially of the prohibition of
cartels andabuses of a dominant position,im to fight against business ptices having an anti
competitive object and/or effect on the matkén this contextthe catel law has been particularly
mobilized to examine the validity of the elements of the cooperative eagjani affecting the
functioning of the market.

The belonging of a companyto a cooperativesocietydoes not in itself removiéss commercial, economic
and finamial autonomy. On the contrary, cooperatives are considered in this context by French and
European case law as assdoiaé of undertakingscovered byArticle 10X1) of the TFEU, and whose
decisions are susceptible, bathEU and nationalaw?, to estahsh illegal cartelsattributable to the

3 Recent examples of the condemnationaxfferatives for cartelmed at fixing pricesnd/or sharing marketawut. conc.
(French Autorit ®@adrec N a21me08, CARAS Couwtef Appeal@aris), 1May 2014St ® Pr i macoop

eta . , n A 2 @ads200or0. §F4eAch Court cdissation, commercialahmb e r ) 8 d®cember 2015, Pr ®si
| a ¢ onc ur-198898, foghcomimdpuldichtioiCaseC-671/15P r ®st dd e ot 6 A® demce L4aNovernberc u r r
2017Cass. Com., 12 S¥PH8D, dortHramimg publdti®iAut. woAc.,2l6d Jul y -DAZ Aut. comcA 18

17 DecemberD-24.1 9R e sntAr il9pratigues rgstrictivedt )i, toe@as.(Com.8 July 2008Mi ni st re char g¢
de | ' ®dGard emi;l6761Bull0CIv. IV, n ACAIVdrsailles(Court d Appeal Versailles)29 October 2009, GALEC,

nA 08/ 07356.

4TFEU, article 101 and Commercial code (FR), article L-4Z0artds); TFEU, article 102 and Comercial code (FR), article L
4202 (abuses with a dominant position).

5Cas. Com., 18Vlay 1995,GIE GITEM, Bull. Civ. IV, 147

6 See for example, Case6ll/89 Dansk PelsdyravlerforeningJaly 1992 Rec I1-01931; Cons.anc. (Frech Conseil de la
corcurrence), 15 e pt e mb e 196-DL53 (@A Parisn 1&une 1997, SA Allo &xi).
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cooperatives themselves hus,¢ whilst the fact that an undertaking is orgaed in the particular legal

form of a cooperative society does not in itself constitute conduct whigthicts competition,u&h a

mode of organization may, regard being had to the context in which the cooperative operates,
nevertheless constitute a mearepable of influencing the conarcial conduct of the cooperative's
member undertakings so as to riestor distort competitin on themarket in which those undertakings

carry out their &commerci al activities e

Four key elements of the cooperative orgatidn, presenting high compétié risks, were confronted
with cartel law. The first concerns the méearship and exclusion @cedures rmplemented by
cooperatives (A). The following three are made up of obligations imposed on memirecompee

obligatins leading to a geographical wilsution of cooperators (B), stalled cooperative loyalty

exclusives(C) and the obligatiorio respecttommon prices within the frameworkf a network sales

policy (D).
A - Membership and exclusion from the cooperative

The conditions of membership atite terms of exclusion of cooperatives may fall under the scope of the
cartellaw when they costitute a barier to market enty Cooperativeslo not eceive any preferential
treatment fronEuropean and Frengtrisprudenceand can be sanctioned like aother type of business

group®.

For example, a case before the Frencmggil de la concurrentehas highlighted cartelsthe object
and/or the effect of which is to limit market access and free competition from the conditions
membership and exclusion @n artisanal taxi cooperative. Thus, a refusal of an application for
membership as well as thmpossibiity of joining the cooperative in the event of possession of private
means of communication in the vehicle were deetodue anticompetitive,becausehey were intended

to prevent the development of an occasional trartspéfer competing with He taxi operators'.
Regardingthe obligations imposed on the former members of the cooperative, the prohibition to use

telecommuitations means was considered donstitute acartel creating barriers to market access

"There is no neetb demonstrate that they were implemented by cooperatives separately, with autonomy, from their.members
See for example, Autonc.,24Nov e mber @&D926.6, nA 1

8 Case T61/89 Dansk Pelsdyravlerforeningjaly 1992, paragraphil; Case €399/93 H.G. Qude Luttikhuis e.a., 1Becember

1995, paragraph&? and 13.

9 Cass. Com., 22 February 200897-17020,Bull. Civ. IV, n.A 35

10 See forexample, Aut. congllMay 2 0 104D-15 (Ecdnomic Interest Group); Cons. conc./4%il 1 9 9 696-D-82A
(profesional association).

Replaced in 2009 by the French Autorit® de |l a concurrence.

2Cons. conc., 17 -B-B3pcondirmddieyrCA Ra8is9 18 he 1097. 9 6
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because of & excessive nature in iturationand scope in relation to the nature and conditions of

exercise of the activity concerriéd
B - Non-compete obligationsand geographical distribution d cooperators
1) The qualification of a horizontal marksharing catel

In general, nortompek claues ae not unlawful per se but they cannot be disproportionate in their

scope or duratiomand cannot lead to excessingstriction of competition byffecting the atomicity of

suppliers and free access to the marketthia context, the clausesnang to didribute the market
geographically among the cooperatarsmust be limited to what is necessary to ensure that the
cooperative functions properly dnmaintains its contractual power in relation to produ@éfs But

knowing that horizontal marketharirg ageements are hard corartelsthat must be severely punished,

the French and European competition authorities arg hostile towards these classeune rr ®par t i t i
territoriale du mar c b @strietisnt de ponc@reaqa®get dcstors gueiles uer ur
op®rateurs entre |l esquels cette r®partisd® on est o

In the GIE GITEM decisiomf the French Cour de cassation, handed down twlardyyears ago, &I1G

(Economic Interest Grg) growing together cooperatives was condemned for cartel, on the basis of
clauses; aimed at enforcing a distribution betweeooperators absolute territditg and thus eliminate

all competition between independent operatwsithout strengthening theicommecial dynamism e*€.

Thus,tte French Consei l de | a concurrence, then the I
sanctioned cooperatives for rimpntal market sharing agreementSor example, a retail tradérs
coperative was condemned fadhe impemeriation in its internal regulations of a clause on the
geographical distribution of the activities of its coopematoweakening competition betwedhem by
preventing them from operating freely in the zones on wthely consider themselvesmpetitive ard

might wish to develop their activi®’.L i kewi se, the French Autorit® de
cooperdive havingintroducedin its shtutes, its internal regulations and its membership agreements, non

compet clauses prohibitingt$ coogratas from canvassing clients referenced by others members and

13 Prohibition within a radius of 50 kilometers around the city afies for three years

14 Case G250/92 GottrugKlim, 15 December 199Rec, p. 5641, paragraph 35.

15 ¢ A territorial distribution of the market {gresumedd constitute a resttion of competition by object since the operators

between whom this dishution is organized arat least potential competita¥gtranslated by myselfAut. conc., 24 November

2 0 16, -D-B6ApardgBaph 72 (confirmed YA Paris,18 January 2018, G.. F. SA, n RTDZ 6. 2018(.13990 3 ;

D. HIEZ).

% Translated by mydf.cVi santeSpéatee entre coop®rateurs une r®partition
concurrence ent®ppEe nddaspogpadtanarorear leus dymamidme commercalCass. Com., 18May

1995, G| E 9%IB5bERMI. CinI¥, nA 147.

7 Translated by myselt Af f ai bl i ssant | a concurrence entre elesqueksn | es e m
ils soenmspt@tmetnitf scoet pourrai enté Aubcohca2dN evwe d®evre | 20pIpee,r d Ao ulkr6 act i
26, paragraph 105.
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respond to requests from these custontéis agreemetrg led to a severe limitationf éhe commercial
autonomy of the members of the group, to reduceltbenatives available to stomersandtherefore to

hinder the free formation of price&.
2) The lack of exemption

The exemptions on the basis of ecomo progress resulting from ése geographical restrictions are
extremely rare, if not neexistent,because they are granted by fudge aly if there is no other means
as effective as the restrictions of competition to obtain the economic progressiiod

With regard specifidly to retail traderé cooperatives, the argument according to whietritorial
restrictions wouldoe recessgy for the proximity between members and their custonteusensuring a
quality service within the framework of @éommon commercial policy, isegerally considered as
inoperative by thefr ench Aut or irenc® Thds in theg Goupen®ides Indallateurs
F r a né case,ghe Authority considered that other means than territorial restriction couidpo==d,
such as the admission of nemembers to areas where the Group is still not very well establisbedkl|
thatfree cooperatiorbetween menbes, to ensure a part of subcontracting or a better-aftis servicé.

C - Exclusivity obligations and cooperéive loyalty

Members are ¢&n held to exclusive sourcing obligations as customers or supgligrsitocooperative.

The French ad Euppean cmpetition authorities do not condemn these cooperative loyalty clauses per
se, but apply the method followeak fexclusivity clauses in geral. Thus, they assess their conformity by
engaging in a competitivbalance taking into account thecononic contet and their conditions of
application ¢The compatibility of the statutes of such an association with then@umity rules on
competitioncannot be assessed in the abstract. It will depend on the partieuises in the statutes and
the eonomicconditions prevailing on the markets concergeth any case, thegmust be limited to what

is necessary to ensure thhe cooperative functis properly and maintains its contractual power in

relation to produaese?:,

In this contextjudgesexamine the competitve interest of cooperative loyalty clauses. Thalsutthe
exclusive supply obligation from a cooperatigsuch dual membership wial jeopardize both the proper

functioning of the cooperative and it®ntractual power in relation torghucers. Prohibiton of dual

BTranslated by myselt cdonduit ~ | imiter fortement | d6aut om®dies reommer ci
al ternnlaa idviesspo'si tion des clients e ©: Aut.¢onc, 28 Octebe2t Or 1a9v,eD-814 a1l 9 i br e
9 TFEU, article 101(3) and Commercial code (FR), article L-420

20 gee for example Aut. conc., 24 Novemb@r2 6 , -Dn24, patafraph Q7 et seq.

21 Case G250/92 Gottrugklim, 15 December 1994, paragraphs 31 aBdSee in French lavwCass. Com., 1®8ay 1995, GIE

Gl TEM, -166%6B@I.Civ.IV, nA 147.

a
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membership does not, therefore, necessarily constitute a restriction of competition within thigy mean
Article 85(1) ofthe Treaty and may even have beneficial effects on compettiarhe same applies to

the exclusive soply o delivery claises by the cooperatorgDepending on the facts and actual
circumstances in which the market in question afgsy, an exclusive pply agreenent may, by
guaranteeing to the producer sales of its petsland to the distritbor secuity of supply, be sutas to
intensify competition in terms of the prices and services offered to consumers on the marketan,questi

thereby helpingd improve the interplay of supply and demand in that mefket

But the value of exclusivity clauses miubkenbe weighed agas#t their potentially negative effects, in the
light of the economic conditions in which they occur. For eXdamine Europeanjudge was able to
consider as constituting aflegal agreement the exdive purchase obligation imposed¢ b dary
cooperativeon its members (and accompanied by the obligation to pay, in the event of resignation, a
inconsiderable 1amé) on the basi®f the fact thatgthe members now account for more than 90% of
Nethetands cheese outgutind thatg the Cogeratve is virtualy the only supplier of rennet on the
Netherlands marké, which led to the restriction of the competition botihthe nationlamarket and on

the Community markét

In another case, an exclusidelivery clause was considered thy Europeanudge to exerice ¢ taken in

its economic coompaetitifieé afnf @antti on t he plcant ket .
has astrong position on the sales market for animal skins and, on the @&%r of the applicant's
members blong b its Bmergency Asstance Scheme, which, as already stated, itself leads to rigidity in
economic operators' conduct. Consequerttlg, stipulatbn in question does have a restrictive effect on
competition by makingt more difficult for the applicat's conpetitas to gain acess to the Danish
market in questiogf®.

Conversely, the Qurt of Justice of the European Unigalidated the bligation ofexclusive supply from
an agricultural product distribution cooperatiestimating after analysis of tinearketthat it would not
seem that restrictions laid down in the statutes, of the kind imposed on DLG members, go beyond what is
necessarto ensurahat the cooperative functions properly and maintains its contrgmuadr in relation

to producerg®.

22 Case G250/92 Gottrugklim, 15 December 1994, paragita34.

23 Case T61/89 DanskPelsdyravlerforening, 2uly 1992, paragraphs 99 and 109.

24 Case G61/80 Coop Stremsekn Kleursdiabriek, 25 March 198Rec, p. 851 paragraphs 12 and 13.
25 Case T61/89 Dansk PelsdyravlerforeningJaly 1992, paragraph 109

26 Case €250/92 GottrugKlim, 15 December 1994, paragraph 40.
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The ompetitivevalidity of cooperative loyalty clauses is therefore assessed as for any other exclusivity
clausein the light ofthe econmic contextin which they operate, and not regagitheir sole interest for

the cooperative orgasation.
D - Regect for common prices and netwok commercial policy

The practice of common prices as part of an overall policy is considered to strengtipeEmatve
networks compared to integrated networks. However, specialists irpetition law have many
reservatios aboutthis practce, with regad to the prohibition ofrice-fixing cartels The French Conseil

de la concurrence, consulted in 1999 on ¢bhenmon commercial policy carried out by retail traders
cooperatives, indicatedhat this policy¢ cannot go so faas to imit the canmercial freedm of these

traders in terms of supply, expansion and price, when several members of one or more cooperatives
concernedind themselves in competition on the same market. Likewise, it noighave the effect of

protectingmembersagainst corpetition fromthird partiese?”’.

However, French law enabled retail trade@operatives in 2001, and artisanal cooperatine204, to¢

define and implement by all means a common commercial polidglde for ensuring the developnte

and advwity of its partners, ippa r t i ¢ u byaarryirjg ou¢ ddvertising or nesdvertising commercial
operations thamay include commonpricesé?®. Does this recognitioby legislaton then make it possible

to justify the price agreements of theseoperaties on the asis of Artice L 4204 1 AFrenth t he
Commercial Code, which exemptspractices resulting from the application of gikative text or a

regulatory text adopted for its applicatiet{?

There islittle room for doubt:legislationrelative b cooperaties cannot beseen as a blank clgee to
commit pricefixing cartels There is no question for cooperatives to undermineathieromy of their
members by imposing a minimum price practice on therm avéhe name of a coherent netwgddicy.
The gravity of priceffixing cartels considerechard corein both French and European law, makey
exemption on the basis of Article 4204, 1 A FrefichConinesrcial Code inconceivablespecially

in view o the reluctance of the French Auotd t ® caheurrehceo grant indvidual exemptions.

2" Translated by myselt Ne sauraitalle j usquoi bei mPt eomimar ti ale de ces commer - ant
déoapprovisionnement, doéexpansi on umetouddd upsriiexu,r sdecso apo®rresetrqru@e 9 | <
trouvent en concurrence snedoitpasavoirpmef matr chh®. p Det @enre , | €e$ | @d h ®|
concurrencdonde tcI9&AS 17NoverAber 1999,

28Translated by mydf. ¢ D®ifiret mettreen uvr e par tous moyens une politique commer
d®v el oppemevnitt ® td el 'saecst associ ®s, notamment [é] par | a r®alisa

pouvant comporter des prcommunse: Commercial codéFR), article L 124-1; with a similar formulatioparticle 1 of the Law

n &3-657 of 20July 1983.

2 Translated by myselt Lespr at i ques qui r®sultent de | " applicatiowon d' un te
applicatione Article L 4204 1 AComiherctallcade (FR)as no equivalent in EU law which grprovides for an

exeamption for technical or economic progré3&EU, article 101(3)).
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Likewise, it is difficult to see howrice-fixing cartelscould be considered as the omgansallowing any
economic progress to be achieved and as such benefiafr@remption on the basis Afticle L 4204,
2 A of Frenche Commeréal Code and Article 101(3) of the TFEU.
While competition law is fully intended to intervene to sanctiaac&sby the cooperative orgasaition
on the proper functioning of the matkéhe situation is quite differemthen it canes to the mtection of

cooperators in their individual relations with their cooperative.
Il - INDIVIDUAL RELATIONSHIPS: A DISCARDED COMPETITION LAW

The French law on restrictive practices gratiques resictives €) is not intended, like # anti
competitive pratices law, to potect the market. Its objective is to fight against practices establishing
unbalanced power relations be#n eonomic partners and to establish transparent and loyal relations
between professionatd

In the context bdisputeswith their moperatives onheir withdrawal or exclusion, cooperators have
mobilized two Frencimcriminaionsinvolving the liability of their author:

- the significant imbalance between the rights and olatigatof the partiesit is ¢ in the context of
commercialnegotiation,theoncl usi on or the execution of a contr
submit the other party [ando lorger the¢ trading partneg since the ordinance of 24 April 2019] to
obligations creating a significantbalance irthe rightsand obligationf the partiesg® (Commercial

code(FR), aticle L4426 , |, 2 A, -hpwl ar 2 irdidasentic €359¢924Ap0il

2019)

- and thesudden break of establishdusiness relationshipthe factof ¢ abruply terminatng, even

partialy, an established commercial relationship, in the absence of written notice which takes into
account in prticdar the duration of the commercial relationship, with reference taraaial practices

or interprofessbnal agreemnts.&* (Commercial coddFR), aticle L4426, |, 5 A, -mhbow art.i
Il since the ordinance of 24 April 2019).

30 Commercial code (FR), article L 442et seq.

3! Translated bymyself.¢c Danslecadredea n®goci ati on commerci al e, de | a concl us
[ §desoumettreoudeent er de soumettre | '"autre partie " des obligatd.i
droits et obligations des parsies

32 Translated by myselicRompr e brut al ement , m° me parti el éndabsemcedunune r el a
pra@ i s ®crit qui tienne compte notamment de | a dur®e de | a r

ou aux accordmterprofessionnelsée
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French jurisprudencehas refused to applythese twoincriminationsto cooperative relatian giving
priority to cooperativedw over cometition law(A). The basif this position seems to be the specificity

of relations based on the dual quality of members (B).
A - The primacy of cooperative law over French law on restrictive practices

In two decisions concerning the termtioa of anestablished kainess relatiorsp, the French Cour de

cassation has given precedence to cooperative law over the restrictive ptaatiddaus, in its decision

of 8 February 2017, published inthe BullegVu | 6 ar t-6 c | le, H&dé ebd@eeddevenu

L 4421 , | &rticle 2de lallobdu 10 septembre 194t t endu que | es statuts di
aux termes dgecondd e ces textes, |l es conditioes d6§8dbi®®Ss o
textes, les conditins dans lequelles lesiéns unissant s oci ®t ® coop®r ati ve et L
cesser sont r®gies par ppents bbapptscdeioat & deemi

Then in a decision 0l6 May 2018 ¢ les conditions dans dguelles le liens unissat une soci ®
coop®r ative de commer-ants d®taillants et un ass ol
| Rgspopres aux coop®ratives et nelLrsb, vent5phadudes

commece e,

Thes two decision are based omé link betweenArticle L 4426 , I, 5 A-1, Il ofaher Frénch4 4 2
Commercial code, and French cogiere law, which militates in favar of an implicit implementationof

the acgespecialia generalibus derogaht A provision of Frenchrestrictive pradtes law potentially
protecting cooperators is thus erased in fiawd cooperative lav.

But the explaation cannot stopust there, especially since the French Cour de cassasied a different

reasoning in a désion of 18 O0ctober 2017published in tk Bulletin, and relating both to the sudden
termination of an established commercial relationship artiedgnificant imbalancegl 6 arr °t ®nonc
bon droit que les dispositien de | 6 a+t i dl, A,2lAd udet@dBdeece st ®t r axng r e s

rapports entretenus par l es soci ® ®s en <cause, é

3¢ Considering article L. 445, |, 5A of t he c ohnipandartield 7 ottledw of LOnSeptemher 4 4 2

1947; Whereas the statutes of cooperatives fixing under the terms of the second of these texts, the ainditions

memberkip, withdrawal ad exclusion of the partners these texts, the conditions under which theitinkey a

cooperatie company and a partner can cease are governed by the statutes of the laseapadhe application of the

first of these texdé (trandated by myself)Ca s s . Com. , 8 F-@3050uferthcpmirdy @ublicatiorekdusians

of a member of a coapative of road freight transport companies

34 ¢ The conditions under which the ties uniting a retail traders cooperative sanittypaner may cease agoverned by the

legal provisions specific to cooperatives and do not falkathe provisions oArticle L. 4426 , I, 5 A of téthe Commel
(translated by myselfCass. Com. , 16 May 2018, ion@ecEsti @tAP3IBTy st me U centrale
35 See for example M. BEHAROUCHAIS,cL ' excl usi on br ut aelrguaddledmis p ®s bal ®cbaep®r at
pl us @ @®ul@olyg2D17, p. 324 (regarding Cass. Com., 8 February 2017).

36 For a critical approaciH. BARBIER ,De¢ | i mi®g® d o u t spacialia gedeenliblis'deraty@pguearticuler les

doi t s s p ®amxéaRTDRCive201t7,rp.e372 (regarding Cass. Com., 8 February 2017).
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d@itlant s avec cé&'tNoeeferenee this time te cooperative latis the relations between

membersand theircooperative tht are put forwal by the judge.

Admittedly, the French Cour de cassation answered the appeal which relied on thetscaficep
commercial relationship and of commercial partner to claim the apphicaf Article L 4426 |, -, 2A an
5A, d~fencht @ommeral code (todayArticles L 4421 , I, 2 A1, H)nNbnethelegs 4bg

pointing out that restrictive practices lalges notapplyto cooperative relationships, it draws attention to

what couldbe the basis of its case law.
B - The speciftity of relationships based orthe dual quality of members

Cooperative relationships can certainly have a commercial dimensiorg asdferabrs are clients or
suppliers of their cooperative. To stop at tbiservation would be reductive, lever, sine it would
ignore the dual qualy of cooperative members. The cooperators are agsociatesthey participate in
the governance dhe camperative, have the right to an equitable sharing of its profits @amtiloute to its
losses. Cooperatvrelationghus include aocial dimensionunrelated tahe market, which takes them
outside the scope of restrictive practices*faw

What maks therichness of cooperative relations, and it is in our opinion fundaintentanderstanding
the jurisprudene of the Fench Cour de caation, is thabeyond their double dimension, they form an
inseparable whole, based on a subtle balance betweenténess of each, cooperative and associate
cooperative members. Within tfiemmework of cooperativéaw, this balance isachieved thankso the
contractal freedom expressed in the statutes and internal regulations of coopétatimespplication of
the Frenchrestrictive practices law wouldisturbthis balance, thus placingetburdenof protectingthe
sole apficant coogrator on the amperative commtity“.

37 ¢ The judgment rightly states that the provisions of Aeticl 4426, | ,  2oAtheaCordmergidl Code are foreign to the
relations maintained by companiesmestion, members af retail traders cooperative society with the latéranslated by
myself))Cass. Com. , 18 -13864forthedmngdublicdion. nA 16

3M.CHAGNY, Ver s un principe d'interpr ®t eestdtsonexdusichiect ¢ ed atdomist ¢d
Ma r c b RTDEom, 2018, p. 633 (regarding Cass. Com., 18 October 2017).

3% Balance according to the cooptive actvity, the charateristics of the members, the market, &tee decision of 8 February

2017 relges to article 7 othe law of 10 September 1947, which refers to the statutes the task of determining in particular the

terms of membership, withdralyaelisting and exclusionf cooperative membery¥. L. GODON,Re v. d e 2018,p.ci ®t ®s ,
250,emphasiing the importancefo t he conc-ep g aaf (egadingpGassom., 11 May 2017GIE Les

I nd®pemA 297473 ,

0p . H 1 IEegmpatibilit® de |c ddpe@rtattieve avec | ' aép,plli,ca5tA,ond udecoldearde ccloe
I'exclusiond'uc o o p ®e Re e ur d e 2018 m 636 (@yaRi:g Cass. Com., 8 February 20U7BEHAR-
T OU CH A IL&limitation du charp d'appli@tion de l'artite L. 4426 , I, 2A du Code sdpecialao mmer ce par

generalibus derognté JCP G,2017,763(regarding Cas€Com., 11 May 2017G1 E Les | nmdA@pe@aT)dcant s ,
PARLEANIe, cpop®rateur ntestopeni®g anecamomerbeat dicdrofi des pratiques
restrictivese, AJ Contrat,2018, p. 31regarding Cass. Comnil8 October 2017).
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And it would be paradoxical to qualify as a restrictive practice, suffered by a company iked, raaact

resulting from a social pact to which the applicant memberrbalyfconsented.

The specificity ofthe coopedtive relationsip based on thdual quality has been highlighted by case law

regarding the application &rticle L 4202 of the Frenh Commercial code. This provision prohibits in

French law the abuse of eamic dependenc&a b us de c é ® ®e mwaey enhylridpractice

becauset ranks among anttompetitive practices but applies to individual relations between a customer

anda supfier’s. The judges rejected the applicationfoticle L 4202 of the Fench Commercial code to
relationsbetween the&ooperative andds membersgapr s avoir rappel ® | es di sp:
et 7 de la loi du 11 juillet 1972 relative asixo @Ris®tc oo p ®r ati ves de commer - ant
articles L. 12-1 et suivants du code de commere¢ notamrant que ces sa®Bit ®s o nijet pour
déam®l i orer par | 6ef fort commun de Icieenercentteers soci ®:
activit® commercial e, l a cour ®doéapp®ranepu detkai
sod ®t ® iPne pouvaidim o quer decdlee®gdred b®n®f i ce des disposit
2.2 du code de commeré. The relatios betveen a cooperative and its members cannot be reduced to

a clientsuppler relationshipassociate andoogerabr, themember particigtes in the comon effort and

benefits from the services of the cooperative. Beyaffettio societatisit is the rué of dual quality that

is thusspotlightedby the French Cour de cassation.

French case law is therefore unagumus competition law, whe it touches practices impacting
individual relations betweenundertakings is not intended to intervene in cooperafy
The same goes for relations within another type of auxiliary businesp,gthe IEG (Economic Interest
Group). The Fench Cour de caation thus oppsed, in adecisionof 11 May 2017 published in the
Bulletin, to the implementation of thecrimination of dgnificant imbalance in the context of the

withdrawal of a member ofIE: ¢ Vu les articles L. 251, L. 251-8, L. 251-9 et L. 4426, -, 2 A, du c
de commercgattendu que sont exclues du champ d'application de l'articld26 , I, 2A du co

41 Commercial code (FR), article L 420 2 paragraphcEst en outre prohi b®dedaffedesle | ors qu' el

fonctionrement ou la structure de la concurrence, I'exploitation abusive par uneisatoepun groupe diet r epr i ses de | ' ®
d®pendance ®conomique dans | equel se trQesabsspéentsaammer®gar d une
consistere refus de vente, en ventes | i @desl, 4421n L. g4230u encpocerdsda i s cr i mi

gammee ( ¢n addition, when it is liable to fct the finctioning or tle structure of competition, the abusive exploitation by a
company or a group @ompanies of the ate of economic dependence in which it is located is prohibited. regard a customer or
supplier company. These abuses May consigaiticula of refusal tosell, tied selling, discriminatory practices referred to in
Articles L. 4421 to L. 4423 or rangeagreementg, translated by myself).

42 ¢ After having recalled the provisions of articles 1, 2 and 7 of the Law of 11 July 19fidgeb ooperative compaes of

retail traders, which have become Article L. 1R4ét seq. of the Comnmeal Code, and inarticular that these companies aim to
improve, through the common effort of their partners, the conditions under which theyuatrgipativity commercal, the
Court of Appeal was able to hold that as a cooperative partner of SEIAREe company Paadis could not invoke with regard
to the latter the benefit of the provisions of Article L. 420 of Commercial code (translatel by mysef). Cass. Com4 July
2006, Soci ®t-@64483(.ICA Rainis5s May 2083, $ABScapest autresRev. des o ¢ i 2DA3®s865, B.
SAINTOURENS) CA Versailles, 12ch., 27 March 199Rev.d e s s d@97, @ 79,sB, SAINTOURENS.


https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000005634379&idArticle=LEGIARTI000006232255&dateTexte=&categorieLien=cid
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000005634379&idArticle=LEGIARTI000006232304&dateTexte=&categorieLien=cid
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commece | es modalit®s de retrait dui gneembr gr &V wens gp
contrat constutif ou pa une clause du — g | e meew tde ce grou@emest*. By reference to the

statutes and internal regulations of the group, itésstbral pact to which its members have adhered that

is put forward by the @urt*. Thus, in EIGslike in coopeatives, therestrictive pratices lawis nd

intended to call into question the decisions of saoighnsexpressing the collective will of merats,

outside the sphere of the market.

Conclusion

Competition law is pedtctly legitimate to protect the maat againsanti-competitive damagesesultirg

from the orgarsation of cooperative relations. In this contetteconomic pragmatism is fullgxercised

there is no compatibility or incompatibility in principle of theoperative status with the attbnpetitive
practices law. Ths lawis neutralwhen it comes tahe legal status of market players and assesses the
effects of their behavis on conpetiton on a caséy-case basis depending on the economic

circumstances.

On the other hand, when the imperatto protet the marketd not in questiornthe social pact to which
the members of cooperatives (such as those of EIGs) have freely consamietbe disrupted by the
implementation of a French restrictive practides/ intended to settle individualonflicts betveen
customersind suppliers on market ¢ The very society grounds for the decisicadopted by the French
Cour de cassation onlgssesas a reminder of the irreducible specificity of membership in a gadigh

aims to develop or facilitatthe econoiu activity ofits member*®

43¢ Consideing articles 1251-1, L. 2538, L2529 and L4426, |, 2 A, of ;Wheeasiedaemmefr ci al Code
withdrawal of a member from an economic interest group, provided for by the constituting contract or by a clause of the internal
regulatiors of thisgroupé (transhted by myself)CassCom., 11 May 2017G|1 E L e s | nndA®-pogaT thréhcomiag,

publicatian; D., 2017, p. 1583, E. CHEVRIERRTDCom, 2017, p. 593, M. CHAGN)D., 2017, p. 2335, E. LAMAZEROLLES

et A. RABREAU AJ Contrat,2017, p. 33, F.BUY et J:C. RODA Contrats Concurrence Consommatidnu | vy 2017, nA 7,
comm. 147, N. MATHEY; JCP E,2017, 1®4, N.DISSAUX; RTDCiv, 2017, p. 643, H. BARBIERRe v. d e f018,p.ci ®t ®s ,
250, L. GODON!If only the terms of withdrawal are eered, thee is no doubthat the solution thus identified by the French

Cour de cassation is intendedagaply to all relabns between a IEG and its members, as the visa of Articles{1 258 L 2518

of the Commercial Codseems to indicattM. BEHAR-TOUCHAIS, JCP G,2017, 763.

44 And the absence of a stipulation in the articles of association or theahtegulations o& notice in the event of the

withdrawal of an EIG does not justify the applicatiorCaimmercial code (FR)récle L 4421, 1I: Cass. Com.33 April 2007,

Soci ®t ® MdeseContratsiconbufrence consommati@n, 0 7, ¢ o ml. MALAURIE -VIGNAL.

45 The same goes for the case law on the European State aid law (TFEU, article 107 et seq.), which refuses to condemn per se
measues aimedat compensatinfpr the handicaps of which the cooperative status would be the s@ase €78/08 Ministerio

del 6 Economi a e Septembers201Reci-p. n62leparagapbsetseqRe v . d e 2013, p104, ®t ®s ,

G. PARLEANI. For a convition on the bas of a distortion of competitigrsee Case €6/15Vervloet, 21 December 2016,

par agr a thdextén8idn:of thg guarantee scheme provided for by Belgian legislation to shares in cooperatives operating in

the financial sectonas the déct of confering an economic advantage on those cooperatives in relation to other economic

operators which aren the light of the objective pursued by that scheme, in a factual and legal situation comparable to that of

those cooperatives arttiereforehas a selestie char act er e.

“6Translated by myselt(La mot i vati on t parlaCosraedasittiad m en ea dfogitt®eque rappel er
sp®ci ficit® de | "adh®sion “~ un gr oupgéd meantmdyaediecseaempreru): but de
G. PARLBANIc,oocp ®r at eur n' est pmbquae 6 formanerd dugroipdasmtatEues i r e ®c on
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Legislation

A NEW PARADIGM FOR COOPERATIVE SOCIEHS UNDER THE NEW BELGIAN CODE OF
COMPANIES ANDASSOCIATIONS

Thierry Tilquin %, Julie-Anne Delcordé, & M aajBérnaerts®

Abstract

The Belgianlaw on cooperativeocieties has been substantially aifeed following a broadr reform of
company law in 2019 and induceslaange of paradm: the legislator inded took this opportity to

modi fy a regime of f | exi bhekoopenativeaprioigles ffrthe aobperativa t y 0

society brm to limit said form® the companies wishing to follow the coopmeimodel and pnciples.

Key words:new legislatiori change of paradigni definition of the cooperative society in Belgian law

I. INTRODUCTION

1. Overview i The Belgian legislator has recently implemented a radical reform of the legislation
applicable to companies and associations, under the Act of 23 March 2019 introducing the Belgian Code
of companies and associatiarsdmiscellaneous provisi@thereinafte : It &dw @Gf 23 )¥Mar ch
I asrecently amendebly an Act of 28 April 2026 ( t H.aw ofi28 April 2200 ) completed by the

Royal Decree of 29 April 2019 executing the Belgian Code of companies and asssgartibthe Act

of 17 March2019 adapihg some tax measures to the new Belgian Code of companies and assdciations

In this context, the legislator has modified its appraadhe law on cooperative societies. Since
1873, C 0 mp a n imaiganedd @ mtesru aH adv es t r hlecdepeding ,on verg Hiffeeerat
cooperative purposesifra A0). They had the disadvantage that numerous cooperative societies were not
attracted by a cooperatiwgpirit, but merely bythe flexibility of this kind of compary under Belgian law
(infra AD). This had led the legislator to reinforce the constraints of this struabfr@ A & and0). The

1 Partner LIME

2 Partner LIME

8 Associate LIME

4 Belgian Monitor (hereinaftemV.B.), 4 April 2019, pp. 33239 et seq.

5 Act of 28 April 2020 transposinBirective (EU) 2017/828 of the European Parliament and of the Council of 17 May
2017 amending Directive 2007/36/EC as regards the encouragement détamghareholder engagemeartd including
miscellaneous provisions relating to companies and associakibBs,6 May 2020, pp. 30488 et seq.

6 M.B., 30 April 2019, pp. 42246 et seq.

“M.B.,10 May 2019, pp. 45450 et seq.
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Code of companies and associations (hereinaftdiG@®o pimst o gi ve a O0substanti al
cooperative society according to its purpdaérg A0), while offering an alternativetd al sed cooper a
societies through the limited liability comparipfga 20) (0).

It seemed interesting to analyse this definition a@statish a parallel with theEuropean
Regulation on the European cooperative socigty (

We will then examine various provisions applicable to the operati@cobperative society for
which the CCA reliesn the rules applyingtotheew | i mi t ed | i abi | i LLE0 )c oanmpda ny
when recessary adapts certain rul@scooperative societyjow haséquity capitad rather thanshare
capital like public limited companieg(b), 0); the securities that it can issue are subject turaerus
claususbut their regime is quite fléle ((b), 0); rules of governance agenerally residual(b), 0) and
the variability of shareholding (admission, resignation or exclusion) is organised as it previously was,
with however more flexibility((b), 0).

This system is completed by a mechanism of accreditation, which has become quite cdmplex (

2. The legal appraach of the cooperative society before the CCA It was the Act of 18 May 1873
containing Title IX, Book 1, of the Commercial Code relating to companies, riagailated the
cooperative society for the first time in Belgian lavthaabout twenty articles.

The first bill introduced what was, at the time, a substantial reform of corporate law, did not make
any reference to cooperative societies and this corpooate Wwas only added after parliamentary
debate%

The legislator, faag afairly recent phenonmen with very diverse characteristics, intended to set
up a quite neutral body of rules, whichladice Mmanyhn
i mit [ ... ] on t he ° Wileihtrdduobd cetainoteckmnieallyaessiial provisians i et y 0
such as the ones on variability of capital, while creating moreover an extremely flexible legal regime,
which had veryfew mandatory ules®.

The cooperative society was de blderséhd numtser oia ¢ o m
contibutions of which are variable and the shares of whichareanom nsf er abl éL. t o t hird

8 Those debates are summarised. GUILLERY, Co mme nt ai re | ®gi sl ati f de | a | oi du 18
commerciales en BelgiquBruxelles, Bruylant, 1878, pp. 215 et seq., regarding arguments in favour of the recognition of

a distinct corporate formC.RESTEAU, Tr ai t ® de e o p ® Brixéll@sslsarcier, 1936, p. 24). VAN RYN,

Principes de droit commerciat. Il, Bruxelles, Bruylant, 1957, p. 53].76 iuT andM. GobiNLes s oci ®t ®s coop ®r
Bruxelles, Larcier, 1968, p. 10.

Free tr amwliatnieoginraeifstt]r epials | a | i bert® des associ ®s0 et nodapy
la soop®r@tc®eport Guill ray | (i 2dneMdracly DT @y earlt oHobseafei naft er
Represent at i vGhsrepfoh e r eir kderstasair a n  figebseordeoi ) n -418BD689r 130, i 9.

10 Report drawn up on behalf of tmemmission, 24 mars 1870,GuiLLERY,Co mment ai re | ®gi sl ati f de |

1873 sur |l es soci ®t ®Bruxeles) Braylant,i1878)p.466¥6A. Bel gi qu e

“Free tramrelldtei qruiofsel compose doapmrssanivariabled et dantlels partsisonmb r e o u
i ncessi bl & article 83laf the Actiofel8 lglay 1873. TILQUIN andV. SIMONART, Tr ai t ® d,d.3, soci ®t ®s
Bruxelles, Kluwer, 1996, p. 20, nr. 14.
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3The debate on 46t r ueiblhisneutrality, aHichk seémed to e preadvartapes e s
has nevertheless been muxchicisedsince then

Indeed,for a long time, the doctrindas been underlining that the regulation on cooperative
societies so conceivedddbed t o the facitm thastitheed epél] aysoe
businessmen are prompt to wear onlgnting b take benefit fronthe facilities and advantages of
cooperative societies offered by the Begislator w

Thedoctrine was thus |l ed to try and make a di st
cooperatve'*: 6t r u dide sacietiespprrsugd a cooperative ittealhi | e t he 6f al sed
societies were private limited companies or public liabfi c ompani e as codpdrativeg ui s e d «
societiesThe s e O0f al s e 6 c oavetieclssabidelby theslemal prastons ered constituted
genuine cooperative societies in accordance with the governing law. Their variable capital and the
flexibility of this social form were particularly interesting for shareholders working closely on the
compan y 06 $vities, @dpeciallyn professional firm¥.

However, flexibility had also caused the cooperative corporate form to be misused regarding tax and
socid security provision¥.

4. Rigidification of legal provisionsi The debate had never really beettled: madalifications of tle

legal regime of cooperative sodgstintroducedover time mainly intended to tighten up their legal

regime by settingup variousonstraints to |imit the risks |inked
cooperative societies.

Thus, in 184, the legislatost at ed t hat he wanted to A é] reth

provide for [é] guar ant e@dsandanplsememdamney regulatioa afferinchy ma n
more guarantees to third parties.

121n fact, Guillery explains that the regulationoposed for cooperative societies was voluntarily large because the French
legislator, by a law of 24 July 1867, willing to be too precise, completely failed to @gtdigoal of regulating cooperative
societies, which preferred to continue using thegylstems instead of integrating the new one, considered as too
restrictive: Report drawn up on behalf of the commission, 24 March 18®yiLLERY,COo mme n t alatif de lallo®Rg i s

du 18 mai 1873 sur | es s oBruxedles@®@suylanp 1873e 164;IEaNAm BEROEEKN Bel gi qu e
Commentaire | ®gislatif et doctrinal de |l a | oi du 18 mai 187
Bruxelles BruylantChristophe & cie, 1874, p. 382.

BFree trads=sl aigisd ®gafl fconstitue [ €] un v°tement trop | arge ¢
déaffaires qui, sans | e moindre id®al canop®gasi onvebbeh®gl

entour ® | es soc:i@NPandMdM.@Gop,éeat svoes ®t ® Bruxelry paRieralio68vpe lsy.
27;FREDERICQTr ai t ® de dr oi,t. V,c1850 mp.e463.Vaa RyNPenciges de droit commercial t. 11, 15t

ed., p. 55, nr. 963.

14 J.VAN RYN, Principes dedroit commercial t. 11, 1sted., pp. 59 and 57, nr. 966, calling companies which did not even
implement a system of opened socidtyd i sgui sed coop®eo @it ®tv®svesaravegee® ) ®&tsio ( i

15 As a consequence, when necessary, those companies requested an accreditation of the National Cooperation Council:

infra AOQ.

6P, VAN OMMESLAGHE, Les soci ®t ®s ¢ o o p Gesprbfessianselles ¢t mterprefessidn@ile®et lesc i v i
soci ®t ®s de smoywan@rtcighes Br uxel | es, ®d. du Jeuné Barreau, 1985
STEENBERGEN Professionele vennootschappétet aanwenden van vennootschappen bij de uitdedevaneen vrij

ber od&.pP.R,EY, pp. 219 et seq.

17See P. Ncalse and K. DEBoEck, Vade mecum des nouvel BrixalessGreadif@99®,9. 1o o p ®r at i v
cooperative societies only motivated by the concern of avoiding the applicdtsmtial law and that have led to the

|l egi sl atorés reaction under the Act of in®AOJuly 1991 contain
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In 1991, the legislatorlso creatd two types of coper at i ve societi es, name
l'iability coopeoait®tves soco g®r ®&tsiovejsiind tReRepdousnabim
l'iabil ity coopercadtitws sooipetriad d & e)@&fithe imited kapilioyn s a b i | i

cooperative sociées being regulated by requirements similar to those imposed to other limited
companie¥.

These reforms dllowed the explosiomn the numbef cooperative societies in Belgium due to
the flexibility of their legal regimecompared to theigidity of the one applicable to limited liability
companiesifi particularfollowing thelargetransposition in Belgiaralv of the second European directive
on company la#): from 3928 cooperative companies in 1980, Belgiumntugp to 3,260 companies
ten years latef.

5,LAccreditation by the NaCowmsaill CNatpio aadi)dihee Cloa nC o «
creation of a National Cooperation Council, under the terms of the Act of 20 July 1955 regarding the

setting up ba NationalCooperation Concil 23 andof the Royal Decree of 8 January 1962 setting the

conditions of accreditation of cooperatsveo ci et i es d gr oup s 2davasckhnotheregyer at i v |
to tackle the identificafralon of O6truebd cooperatiyv

BFree transliraetpiemseocf |fa] &loci ®t ® €epolp®s agavaentkeitepr Pewi assur e
Act of 5 December 1984 modifying the laws on commercahpanies, coordinated upon 30 November 1935

(Parliamentary Documentspasin, 1984, p. 2095.

19 Article 164 of the Act of 20 July 1991 onsocimld v ar i ous o tlohdu 20 jylletd991 moitantdes (i

dispositions sociales etdiverge amédr f Article 141, A2 of the coofodi nated | aw
coordonn®es sur | ed) ,sowhi®d ®sb & o ateeondpaniad @hee 352 of
%Parliamentary works on the Act of 20 July 1991 wunderlined
guarantees, since they have to meet a range of specific requirements such as minimal share capital, incorporation by

notarial deed, thedbi gati on of drafting a financi al pl an, the founder ¢
i ncr e a[Hoveverg the current legislation (on cooperative societies) imposes none of those conditions to the
cooperativeso i e(tdyédbaut mes @dersoci ®t ® " responsabilit® | imit®e offre
doivent satisfaire " une s®rie dbébexigences sp®cifiques comm
par acte aut hiemn i qu®t, atdildnoabnl ciigeapg] alna responsabilit® sp®cifi ql

gestionnaires en cas[édal®ment ati 6t ®gidsl adpionalactuel l e (sur
|l e respect dbéaucune ®¢ ®c e D ®P ®@mn@Nsccial @ sthepvariouslpmvisors ¢art. 160

176], Report on behalf of Commission in charge of economic and commercial law matters by Me-Manc@oey,Doc.

parl., Ch. repr., sess. ord. 199M91, nr.1695/9, 10 July 1991, p. @3JProjet de loi porant des dispositions sociales et

di verses [art. 160 ° 176], Rapport fait au nom de | a commis
®conomi que paVvan Gbeye) Mer c k x

21 Second Council Directive 77/91/EEC of 13 December6l6i coordination o$afeguards which, for the protection of

the interests of members and others, are required by Member States of companies within the meaning of the second
paragraph of Article 58 of the Treaty, in respect of the formation of publicdiiability companis and the maintenance

and alteration of their capital, with a view to making such safeguards equivalgrit,26, 31 January 1977, p. 1 et seq.;
B.SvMeTsandJ.P.VINCKE,La Soci ®t ® BOxelkep, otleation |\ £€.F., Stanaia, 2000, p. 10.

2p Nicaisg,Le nouveau droit d € Isa losdo 20i juBléet ®99 1 Beurebepi @ ougairiaaNeuse,

BruylantAcademia, 1992, p. 5.

23 M.B., 10 August 1955, pp. 4865 et seq.

24M.B., 19 January 1962, pp. 398 et seq.
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II. CODE OF COMPANIES AND ASSOCIATIONS (2019)

6. Approach of the CCAT It was initially planned to drop, purely and simply, the cooperative society
form and stipulate thanyL L C c oul d aldeo pct agpdnetiavedoperative societyand
could eventually submit an accreditatimguest to the National Cooperation Col2&il

This solution was finally abandonedt he | egi sl ator rightly deci ded
society®.

To this ed, the legislatoof the CCA also adopted a new approdth the cooperative society
and implemented a change of paradigm: the inteviasito reserve théorm of cooperative societjo
entities based on Zttohirgrodiice io thip eortextt a defmitionrspied bydthe
Regulation on the European cooperative sociafya(A0)?® and to referin the parliamentary preparatory
works to principles of the International Cooperative Alliance (herea f t I€EA0 %t dvenif rio article
of Book 6 of the CCA, containing the rules applicable to cooperative ssciekpressly requires
compliance with principled{(@®A0s cooperative

7. Accreditation T The legisator maintains the possibility for a cooperative society to be accredited by
the National CooperatioB o u n c i | ( CCA, a30.titisthénnameda M Bac amedi8t &
cooperati s®Ccs$ ®¢ i®e tcyp @ PARIS@ agP ®e d CrICAPe art . 8: 4

Maintaining this specific accreditation as accreditedcooperative society seems to mean that a
d fference remains bet ween t dceeditedtoopemmtivédsoaepeagerer at i v o
to fulfil additional cooperatie criteria, whichs thenlikely to obtain an accreditatiginfra A0)3..

250. CaprAsseand M. WYCKAERT, Ld mi t at i on du nombr-iel diee s 00 it Bts®s djas d@ap iets:
SCRL)?¢,La moderni sation du droi't des soci ®t,Brexelles Laierd er ni ser i n
2014, p. 73, nr. L1Reportdram up on behal f of the econo mRappod faidau nommmener ci al

l a Commi ssion de dr oi b )Dpopam&€h. cepradess.eotd. 26RRHONNo. BA31 VL1, 14

November 2018, pp. 228.

26 Act introducirg the Codeb compani es and associ at iRrajesde loiEntreduisant etCade y Me mor
des soci ® ®s et des ad)Poccparh Ch. @pr.ssess.brd.R0PDIB, nd B431191001, 4 Jurse

2018, p. 11 and Report drawp on behalbf the economic and commercial law CommissiDog. parl, Ch. repr., sess.

ord. 20182019, nr. 543119/011, 14 November 2018, p. 51.

27 Act introducing the Code of companies and associations, Explanatory MemoraRddunparl, Ch. repr., ses®rd.

20172018, nr.543 119/ 00 1, 4 June 2018, p . 11 (Athe cooperative soci
an enterprise on the grounds of the International Cooperative Alliance (ICA) cooperative model, which can also be found

in Requlationnr.l1 435/ 20 @3 s c(i @t ® coop®rative (SC) recouvre sa parti
entreprise sur | a base dédun mod |l e coop®ratif de | 6l nternat
dans |l e r ghkoMmenttphAdedBshated to companies | eading an enter
i deal as specified®@serriv®Prhdaupxrismci Rt®so)gu( i MOned®al uceop®r at
t el gue pr ®ci s @ dadnpsL P5pel 30 apdrOl and Repoet drawah up on behalf of the economic and

commercial law Commissiomoc. parl, Ch. repr., sess. ord. 202819, nr. 543119/011, 14 November 2018, pp. 11, 135

and 138A. FR AN ¢ oamsl F.HELLEMANS, ¢ Shaken, not stied?Een eeste analyse van de definities, de basisbeginselen

in de structure van het nieuwe Wetlkoepk oya&n vdYdendcCotdechappesmce
associationsBruxelles, Larcier, 2018, p. 43.

28 Act introducing the Code of companies and asastions, Explanatory Memorandumpc. parl, Ch. repr., sess. ord.

2017-2018, nr. 543119/001, 4 June 2018, p. 191.

29 Act introducing the Code of companies and associations, Explanatory MemoraRduanparl, Ch. repr., sess. ord.

20171018, nr. 543119001, 4 June 2018, p. 11.

30 Act introducing the Code of companies and associations, Explanatory MemoraRdanparl, Ch. repr., sess. ord.

20172018, nr. 543119/001, 4 June 2018, p. 192.

31 Act introducing the Code of companies and associations, jusiific of the amendment nr. 542 of O. Henry etBbg.

parl., Ch. repr., sess. ord. 20P®19, nr. 543119/021, 26 Heruary 2019, pp. 6%67.
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A cooperative society can also requestitsaccriedito n as a soci al enterpri s
accredited as ar S@Cieditétd se mt ¢SSP i ®® coop®rative a
entreprise socialk &rC fagr ®®ed (c© Ane &St . 6 : 1), or rAquest,thosetwd 8 : 5,
accralitations simultaneously (in that case, only its short name allows to distinguish@ CSSEO i nst e
of iCSredtc ted aSsCESE mstéaiRofiSC agr ®®ed c ¢ 8@&, E&Srahd 8: 5,
2) (infra A0 and0).

The combination of thosacceditations is ot optimal(infra A0).

8.LLC wit h ¢6v airlnaderltoeconsolidaté theynéw system, the legislator offers an

alternativetd he sharehol ders of moative sodeaties:.ghe & & SHL.&With c 6 e x i s
rights of resignation and exclusi®® meaningthatit he fl exi bi lity, which nowa
cooperative society attractive, can from now on be found in the&®Beénd therefor¢hatit he &f al s e
cooper at ilongesavevwoiadophisformanrd can beéome LLCO

Parliamentary peparatory works nre specifically mention professional companies in this
respect.

Many existing cooperative societies, when realizing that they do not meet the definition of Article
6:1 of the CCA, will needo be tansformed into LLC, on a voluntary basis before 2024psp jureon I
January 202%, it being understood that the rules applicable to LLC are already applifaiote 15
January 2020, to existing cooperative societies lwliiearly do not meethe defnition of the new
cooperative society even though their articles of assoctattith mention the cooperative form

It is however difficult to identify the extent of thisovement at this stage.

9. Deletion of the unlimited liability cooperative sociey i The form of the unlimited liability
cooperative society no longer exsist

Article 6:2 of the CCA provides that HAdrooperat
c o nt r i%¥pAll anlimited éability cooperatve societies must themk tke another legal form.

Article 41 of the Law of 23 March 2019 states that, until its transformatiwnaimother legal
form and as fromLJanuary 2020, the provisionsthe CCA regarding partnership will be applicable to
the existingunlimited liability cooperative societs Furthermorejf no transformation has occurred, any

32 For details on limited liability companies with resignation and removal right§iLQuiIN, L@ d®mi ssi on et

| exclusionn ®bauche dbéune SRL "eé A&-®ANORIDwMoNTEMdD. FirQens (coord.),Li aa bsl oecsi ®t ®

“r esponsabjBruxelled, Larciem ROL® pp. 24577 ; for examples of statutory clauses, JedILQUIN, Les

cl ausessdend®mi ddeixSClelLei mmuiVERWL droit d e s , BruxelleslLiar®iar, e t des a
2019, pp. 319 et seq.

33 Free translationofl a fl exi bil it ®, qui constitue aujourdodéhui l 6attrai
®alement dans la SRLAct introducing the Code of companies and associations,aagpbry MemorandunDoc. parl,

Ch. repr., sess. ord. 202018, nr. 543119/001, 4 June 2018, pp. 14, 15 and 21.

¥Free tradexlsatdif@mmu ssfe sii ¢ o bpu®adaptel cette foine at pourdoat devenin des®SRL A c t

introducing the Codefaccompanies and associations, Explanatory Memorandon, parl, Ch. repr., sess. ord. 2017

2018, nr. 543119/001, 4 June 2018, pp. 14, 15 and 21.

35 Act introducing the Coe of companies and associations, Explanatory MemoranBom, parl, Ch.repr., sess. ord.

20172018, nr. 543119/001, 4 June 2018, pp. 186 and 190.

36 Art. 41 of the Law of 23 March 2019.

STor stditute® .

%Free trardelsataicdr onfn &t PesodPp@®nNnatsoei ndeCGMaaem@dt gque | eur apry
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unlimited liability cooperative society will be automatically transformed into a partnershtheod
January 2024.

10.Changes in terminologyi The terminologyused in thenew Code has undergone various
modifications:

z following the deletion of the unlimited liability cooperative socifdym, all cooperative societies
will be henceforttc al | ed fAcooper & ve societieso or #AC

Z owners ofshares ina cooperative society wenander the terms of the former Companies Code, called
i par t(@Ee s $0GtheRCCA proceeds to a major modification in this regard, naming them now
fi s h ar e h @idticheaire® ) howeverfollowing the adoption of the Law 028 April 2020,
amendingthe GCA, each cooperative societynay choose ay other terminology it deems fit
(diss ®cd msp ®rogds cdauir @t aoirr eany ot W,er similar ter m)

Z Ghares @renolongercal | ed fApartsod but ar e(dccali)loatte,6CA, N t hi s
asis the case for limited companiesubject to the new possibility, for each cooperative society, to
however still use the former terminologg a consequence thie amendment introduced by the Law
of 28 April 202G

These lastmodifications are explaineldy a will to harmonise the vocatary used for limited
l'iability compani €S0, ASAA RS )L LaCn da neds pCeSc)i a(lil 'y by t he

|l egal regi me of t he c% thpughitiarotireally appropdated.t y t o t he LL

[ll. DEFINITION: ARTICLE 6:1 OF THE CCA

11. Preliminary observation i The modification of th&efinition of thecooperative society is the main

change brought by the Code of companies and associations in comparison with thesysitsingn

Belgian law: the newdefinition initially proposedi3 aimedat limiting the use of the cooperative form to
companies inspired by the traditionaWwhleooperati ve
introducingelements in terms of purposeganisation and relationship Wiits shareholders (CCA, art.

6:1) (infra 0).

The cooperative anchorage is strengthened by the obligation to express in the articles of
association, the cooperative purpose andctioperative vales of the compy (infra 0).

A. Definition

12. A new definition: Article 6:1 of the CCA T The definition of the cooperative society under the terms
of Article 6:1 of the CCA includes the follamg components, that cdnelpfuly be canpared to the

¥CCA,art.1: 5, A hfineand 6: 1

40 Article 118 of the Law of 28 April 2020 amending article 6:2 CCA

4% Article 119 of the Law of 28 April 2020 amending article 6:6 CCA

42 Act introducing tle Code of companies and associations, Explanatory Memorariziaenparl, Ch. repr., sess. ord.

20172018, nr. 543119/001, 4 June 2018, p. 198;DIEUX, L@ nouveau Code des saune®t ®s (et
Afanonymi s aeused R®.CSIBH.e2018/0, p. 937.

43 The definition finally adopted and included in Book 6 is broader than the initial definition which did not seem to take

entirely into account the various expressions of the cooperative trend in BelidmQuiN,¢cL a soci @tv® coop ®r
6out il d ee |da ssroucpit ® to® dcrnoupvRe lalt eBwestlesolarcier, 2018, p. 119; LorFFETandM.

BERNAERTS L@@s associ ®s de éhass®oaoci®®P®Rc onoopydvealdliaBreadles, ddraiet,i on s

2018 pp. 81 et seqE.-J.NAvEz andA.NAvez,L e Code des soci ®t ®s et des association
commentairesBruxelles, Larcier, 201%. 174.
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definition specified in Article %of Regulation (EChr. 1435/2003 of the Council of 22 July 2068 the

statute for a European cooperative sodiéfy h e r e i n Refjulaton n 1485008 ) :

CCA(art.®6:1, A

Regulationnr. 1435/D03(art. ®, A 3

Principal purposé fishall have as its principa
purposethe satisfaction ofts shareholders of
third i nt er eeedseahd/orp ths
development of their economic and so(
activitiegy*®

Principal objecti fishall have a its principal
object the satisfaction of itatmember§é n ¢
and/or the developmemtf their economic an
social activitie®

Double quality 7 fin particular through the
conclusion of agreements with them to suf
goods orservices or to execute work the kind

Double qualityi fin particular through the
conclusion of agreements with them to suf
goods or services or to execute work of the K

that the cooperative society carries out | that the SCE carri®out or commissiod$’

commissions'®

Interections béween cooperative societieb
fimay also have as itsbjectthe satisfaction o
i ts me mb e by gromatirg,e id sthe
manner set forth above, their participation i
economic activities, in one or more SCE
and/or ndional cooperatives

Interactons with mother companiesand thrd
parties 1 fimay also have aspurpose the
satisfaction of its shareholders or mothe
companies and their shareholders or thir

interest pfartiesd ne

Subsidiariesi fwhether or not throgh the | Subsidiaries T fian SCE may conduct its

intervention of subsidraesy*® activities through a subsidiagy

4 0.J.E.U, L 207, 18 August 2003, pp-24.

45 Free translation ofia pour but principal lasatifact i on des besoins et/ou |l e d®veloppe
et/ ou sociales de ses actdoonnaires ou bien de tiers int®res

46 Free translation ofinotamment par la conclusion d'accords avec eeugn vue de la fourniture de biens ou de services

ou de | " ex®cution de travaux dans | e cadre de | '"activit® qu
“7Art. 1, Af4Regul ation nr. 1435/2003: #fAan B8sGEnommambersior allone xt end t
them to participate intis busi ness, except where its statutes provide oth
“8Free translationofip e ut ®gal ement avoir pour but de r®pondre aux beso

et leurs actionnairesodes tierd. i nt ®r es s ®s
4% Free translation ofiquece soit ou non par l'intervention de filiales
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Stakeholding fito have as its object foromote
their economic and/or social activities by
participation in  one or more othel
companies®

13. Cooperative purposel The Bedgian legisléor was influenced byhe European legislator who

underlinelt hat fAa European cooperative society [€é] shou
its member sd needs andhanic andbreocidl deities)inocpomplanetwitto f t h e i
the following principles its activities should be conducted for the mutual benefit of the members so that

each member benefits from the activities(eatdl t he S
nr. 10 of Reulationnr. 1435/2003.

14. Traditional activities1 Historically, it shouldbe rememberethat three kinds of cooperative
societies developed as from the end of tHecEhtury and inspired the Belgian legislator in 1873: the
consumer cooperative sociefynainly in England); he manufacturing or production cooperative society
(mainly in France); and the credit cooperative society (mainly in Gerfmany)

Companies have been developing under the cooperativeifmpired by tlese moels in Belgium
for many yearsThese companiesan be distinguished from others in that the members dritity, the
shareholdersare also the clients, employeessappliers okaidentity.

Cooperative societies are still developing nowadayhesetradtional sector®, such as NeB
very recentlyin the banking sector or many initiatives in the food sector.

15.New evolutionsi However, the object of cooperative societies has evolved around new activities and

new categories afhareholdergrobablylinked to the evolution of thpredominant econongimodel

itself, tothenewr e | at i dingihti plsibsati on creates within the ecc
newconcerrs:

() numerous initiatives over the last few years have demonstrated thatttieastd thenature of
the interat of co-operatorsmay vary: they can be both services producers and clients, or
producers and consumers; muheiagdo,0opi®r at hate istoca
several stakeholders in the same project é;

50Free translationofiavoi r pour objet de favoriser leurs activit®s ®con
ou plusieursb.autres soci ®t ®s

51J. VAN RYN, Principes de droit commerciat. Il, Bruxelles, Bruylant, 1957, pp. 54 and 55; Discussions at the House of
Representatives, session of 24 November 1868yiLLERY, Co mme nt ai re | ®gi sl ati f de |l a | oi ¢
soci ®t ®s ¢ o mme r Bruxalless Bruylam, 18&.12@8i q u e,

52 Cooperatives Europe, the European division of the International Cooperative Alliance mentions that in 2012 cooperative

banks have more than 16 million members in Germany, pursuing its strong tradition of credit cooperative society :

Cooperative€ u r o fCe-gpergtives for Europe: Moving forward togetheevailable on
https://coopseurope.coop/sites/default/files/CoopsEurope_Brochure_HiResApfdgmdfultedon 27 February 2020),

April 2012 p. 3.


https://coopseurope.coop/sites/default/files/CoopsEurope_Brochure_HiResApril.pdf
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(i) theuse of cooperative societies bd®n IT platformshas diversified and deals with sustainable
development, applications to local communities, goods exchanges between producers and
consumers, ete:

(iii) existing cooperative societies oftda notlimit their services to theisolemembers;

(iv) the cooperativéorm is also used in investment structures. The regulated real estate investment
compasngci(@&t ® i mmob dIiSIRON e cr @@lt emde bty®d h e*isAct of
one example enshrined in Bedgilaw. This company must taketform of a coopsative society
and exclusivelycarry out an activity consisting in detaining and providamgl users with real
property for housing and caring for the eldedyd disabled people, as well as hosting and
teaching children and pupfl$ while obtaining finaning only from investor¥. In this model, the
primarybenef i ci ari es of théreforesobitesshagehoydérs act i vi ti es ¢

V) finally, cooperative societies omalylinkedtogheand ma
nonprofitass o ¢ i at i*@ml ffigues seem to indicate an evolution of the traditional use of
cooperative societies for exclusively mutual benefit purposes towards a broader diversity,
including models with more general intex@&tThe Belgian legislator exprag targets this id
of compaly when requesting that the accreditation as social enteg@epends on the existence
of a main purpose consisting in a fApositive
soc i®eititnth e g e n e radven tiongh ¢his accredition can oly be granted to
cooperative socias (CCA, art. 8:5 infra AQ).

‘N

%See, for i nst anc ekEknjeuxretpErspactivesede la tohsemmmatop colaborétye i nt er mi ni st ®r i
prospective et dbdanti ci p;antDutohrdawd % Wuismant dwittea nasr e@aenokh o mi qu e s
stakehol der co°perpet ico°@rerdad i co mmamMalings] RlywerA2018, ppl 8 eased. at u s

T.TILQUIN, L@ soci ®t ® coop ®r atéilvae ,s o6co URti® cdoeoURer balt gBsubeddeg,0 6 Ut i on s
Larcier, 2018, p. 118t seq.

54 Act of 22 October 2017 modifying the Act of 12 May 2014 related to regulated real estate investment corivhBnjes,

9 November 2017.

SArticles 761/ 5, 76/ 6 and 76/ 7, A 2 reabektatdinvestmant comparies.1 2 May 20
56 Article 76/3 of the Act of 12 May 2014 states that the regulated real estate investment company with social purpose

Afcoll ects its financial resources exclusiveéekgobyean afAfeet m
investors, (a) pvided that the maximum amount that can be subscribed within the offer is limited so that at the end of the

offer, any ceoperator who has subscribed to the offer does not own shares in the regulated real estatenhgestpany

with social purpose for aominal value not within the limits determined by the King, by a decree taken on the advice of

the FSMA, and (b) provided that the King has exercised this authorisiloan doing so, the King shall take into

account he i nvestor s iderihgethatette shares ohthemegllated @ esgmte investment company with

soci al purpose are not admitted to trading onmecaeile egul at ed m
exclusivementsesmoyn s f i nanci er s afuf ertotyue®e dadbuupnre so fdfer epeer sonnes appar
suivantes 1A les investisseurs de d®tail, (a) pour autant que |
| "offre soit | imlt®sdaemdri I ef fayam sousgrii ¢elEni cnoeo ppRorsast eduer de p al
l a soci ® ® i mmobili re r®gl ement®e ~ but soci al pour une Vva
Roi , par arr°t® prisosuraatvastdagquk acé¢l@lSiionbBans |exerpiceplecet® cet t
habilitation, l e Roi prend en compte |l es int®r°ts d®s inves
i mmobili re r®glement @ei Sesbu't Isao cn &g o cniedddicome sua®s uan® Aalr € h ®i
®Il i goi)b.l es

SFree tr arcshlaanpisont rafdift i onnel | e me n flucrative® E. DUFAY$ aadSIMERTEN® associ at

Belgian Cooperative MonitgriLeuvenBruxelles, Cergrebecoop, 2017, available on
https://cdn.nimbu.io/s/hcjwsxg/assets/1511945222786/2411_Belgian%20Cooperative%@o¥daddef FR.pdf

(consuled on 27 January 2020), p. 8.

Free tradeslsatciharf fafesii sembl ent indiquer une ®volution de |0
exclusives déint®r°t mutuel vers aseempbubegrphde®dbdbveesnr s®d
g ®n ® oRaDurFays andS.MEeRTENS Belgian Cooperative MonitgiLeuvenBruxelles, Cerad=ebecoop, 2017, available

on https://cdnnimbu.io/s/hcjwsxg/assets/1511945222786/2411_Belgian%20Cooperative%20Monitor%20def FR.pdf

(consulted on 27 January 2020), p. 15.

Free tr arngnpatcitors oxcfi ®t al positif pourol éBa@mMmear|l denvironnen


https://cdn.nimbu.io/s/hcjwsxq/assets/1511945222786/2411_Belgian%20Cooperative%20Monitor%20def_FR.pdf
https://cdn.nimbu.io/s/hcjwsxq/assets/1511945222786/2411_Belgian%20Cooperative%20Monitor%20def_FR.pdf
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16. A step in theright direction i Thedefinition of the cooperative societyqvided in the inial
version @ thetext of Article6:1 wasprobablytoo restrictive and based on a traditional vision of the
cooperative societylsoinspired by Regulation nr. 1435/2003.

As explainedhough cooperative societies nowadays pursueipialfctivities and usually
involve various stakehokets in the same project. The amendments introduced during the parliamentary
processhave made it possible to broaden this initial vision and the object thabaperative society can
legally pursue byntroducing notions such d@intereded third partie§ , a | thegessibiliyto take
into consideration the new models of cooperative societieated towards multiple stakeholders,
including third partiesor towards a wider goal, such as the soetainomy or finvestment structeso.

However, thefinal text remains essentially oriented towards the double quality of shareholders
and towards thcontractuakelationshipbetween the society and ghareholders (the idea being that the
services of thesociety benefit first of all & shareholders) whesss it would probably have been more in
line with these emerging new phenongenf cooperative societiesot to focus the definition of the
cooperative society on this double qualit

17.Mother companies, subsidiaries and stakeholding TheBelgian legislatohas triedo take into
account, at leagtartly, the reality of existing Belgian cooperative societies and in particular groups of
coopeantive societiesortheana | | e d tiefids eccooonpde retees (defined by Regulatiom.n
1435/2003 as cooperat societies constituted by members which are themselves cooperative $§cieties
If the European legislator is indetadking abouthe seconetier cooperative societieend promoting
interactions bateen cooperative societigsdoes notexplicitly takeinto consideration groups of
cooperative companies or the idea that a cooperative society can pursue the satisfaction of mother
companis rather than only the satisfaction of its agirectshareholdes, as we caseein the above
mentioned chartomparirg the definitions provided by Article 6:1 of the CCA and by Artictd fhe
Regulation nr. 1435/2003

A cooperative society can also, both according to Belgian law and to the Regulation nr.
1435/2003,conduct its activities througlhe intervention of subidiaries. In Belgium,some credit
institutions are constituted under the formagiublic limited comjny (in principle to allow them to meet
theregulatoryrequirements specific to their sector meessily)andprovide services tasers who do not
direcly become its shareholders but become shareholders of a cooperative society which &s itself
shareholdr of the public limited company. Services are then offered by a subsidiary of the cooperative
sodety and not directly by the cperative society itself

Finally, the new definition of the cooperative society also enables Belgian cooperative stacieties
support the action of another cooperative sodigtypecoming a shareholdehe shareholding swety
couldhencebecomea n  @gor nov a suppliefor example

These various possibilitiege similarta¢ he | CAO6esffippoioper pk € o aratbeet we en
societieso without t hhemtdBdesogi an | egi sl ator i mposin

18. Other principles from Regulationnr. 1435/2003 The provisions of Regulatiomr. 1435/2003
provide forothermiscellaneous rules, in most cases subsidsugh as thequality between partners at

80 Free translatiom fd ains | 6i nd®r CCAg®a®t al 8: 5.
61 Recital nr. 9 of Regulation nr. 1435/2003.
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the generas h a r e hmoektidge(arts58.1to 59.4) ; the distribution of profit under the form of

rebate (art. 66) ; fair net préts distributiors( ar t . 6 6) ; Aone man, one vote
indivisible reseves (art. 65.3) ; the research of limited profit and disinterested distribution of net asset

(art. 75).

Most of these rulederivefromtheICA6 s ¢ 0 o p e ples but weee nat incluged in the new
Belgian Code. Indeed, excefor the modification ot he cooper ati ve societyods d
has chosen not to impose the resgiectooperative pnciples to all cooperative sigties to offer them
moreflexibility. Some of these principles can however be found in the accreditatpiremets (nfra
A A et seq).

B. Materialisation of the cooperativepurpose expression

19. Principl e According to a technique tfansparency and informatievhich isoften usedn company

law, the legislator ensures that thefinition is respected by providing the obligation to express in writing

the cooperativepurpcse andhevalues of each entifwhich reinforces the idea thénecooperative
societyadheres to the cooperative ideal. For this pur
cooperative purpose and the valoéthe cooperative sociegre decribed inthe articles ohsso@@tion

and, as the case may bempleted by a more detailed explanation inithernalruleor a 62hart er O

This way of proceeding avadthe need tdnsert cooperative principles directlytinthe
legislative text, whileencouragig companies willinga adopt the cooperativesocietyform to respect
them or at |l east a part of them to prove its fico
cooperative societies.

20. Articles of associationi As aconsequen, the cooperative societsnust,in any casestatethe
cooperatie purpose and values it defends in its articlesssbciation

In practice, this information may be written in the statutory provision concerning the cooperative
soci etyds othejpaemse , would be inkdramcdamhich would be stipulated dirdg after the

reference of the ¢ oohesamagravision ofshe articlesadgodiationorlit faa c t i n
also be stipulated in a distinct provision, which we usuallyeprafdwhich easilyenables coifmation
of compliance withArticle 6: 1, A 4 of t he CCpgrevent3corifusingthea s t ap|

cooperative purpose with tisecietyd s o bj ect .

In this respect, the ICA principles are a source of inspirasibouldthe organisational reality af
cogoerative societymeet those pniciples itwouldb e consi dered as a @therue <c o
cooperative purpose. However, one should not overstate the importance of those principles
consideration othis provsion. They can in fact be subjeto different approached~or irstance, they
could provide that all members do not have samevotingp o wer ( id e moaomtrakt )i co rmetnhbaetr
a certain number of conditions should be filled to becarsbareholder othe cooperative( iv ol unt ar vy
andopenme mb e r s hi piffejert apfrdachesee expressly authorised by other provisiohshe
Book 6.

Just some of those principles camlso be adoptedwhile also adoptingmore contemporary

2Free tradsal dtiinmad idf® coop®rative et |l es valeurs de | a s
®c h®ant, compl ®ti ®ens pp airs WmRe ae A g I®ec altans udm: rCGAemamt . | &t
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principles 6upraAO0).

21.Internal rules and charter i The CCA allowdor the articles ohssociationto be further detailed in
internal rulesor acharte63d es cr i bi ng the cooper at ésyitefungtonmingose and
or,f or exampl e, ightsGdin mdreadetailsrol der so6 r

(a) Internal ruesi Article 6:69, offéckst heofpos hebiCICIAt y for e
compl ementary provisions r eogpaerrdatnigo ns hodfrtoethhod deea
be includedn internal rules i i n fod tapidsifonvghich the present Codequires a statutory
provi®sronaffecting the sharehopdwessoor membeors
and functioning of the gerals h ar e hmeé @ te’Fesldgigrnal rdes must be approved in
accordancavith the quorum and majority reqeiments for amending the articletassociation
andtheir existence must be authorised by the articlessebciatiof?.

(b) Charteri The coogrative society can also establish a charésel on governance charters. This
Chartercan also contain the purposed the values of the concerrambperative society

IV. A FEW TECHNICAL ASPECTS OF THE NEW LEGISLATION

A. Deletion of the notion of capital

22. Equity capital i As the Belgian leiglator was heavily inspired by thelesapplicable to the new
LLC, the CCA haslsoabolishedhelegalconcept of capital for cooperative societieés

The cooperative soci ety capitasx proped)c.e demut it tyutoe:
contributiorsin cash or in kind.

The accountingules of the Royal Decree of 29 April 201#hd tax measures of the Law of 17
March 2019 also take this change into account.

The articles of association may stipulatattipart of the equity capital is not available for

63 Act introducing the Code of companies and associations, justification of the amendment nr. 542 of O. HerDpet al.,

parl., Ch. repr, sess. ord. 2018019, nr. 543119021, 26 February 2019, p. 66.

64CCA, art. 6:1, A 4, and 6:69, A 2.

Free tr arslisgtoisdant iofnsi suppl ®mentaires et compl ®mentaires co
fonctionnemedt de | a soci ®t ®

Free t r ansy@mngrio[dganspeéfs imati " res [pour | esquelles |l e pr®sent Co
Free tr anoluathiamnt @fuxi droits des associ ®s, actionnaires ou
| 6organi sat ieonf oentc taiuo nnmoednee ndt ralebe | 6assembl ®e g®n®

68 Topics which cannot be covered by ihéernal rulef or ot her companies (CCA, art . 2: 59,
memorandum refers for instancefida¢ he acqui sition of the shareholderoés qualit

and dutes attached to the shares (including a-competition claus), the formalities for convening, the way the number
of votes is determined at the general meeting, the requirements for second degree voting, the calculation of the withdrawal
amount, thegrowhs f or e x o If wr eieo nt,r adendsal cagtuieosnl toifqgofatli t ® ddacti onnaire [

déactions ° d®tenir [les] droits et devo-canarreade)lest h®s aux ac
formal it®s de condvoonctatlieonn o[nibar]e ndaen iv oriex e s tlestipResceéptionsen® ~ | 6 a ¢
mati re de vote au second degr® [ e] caol)c:ulAcdte ilnat rpoadrutc idneg rt

of companies and associations, justificatiorthef amendment nr. 542 of O. Henry et Bloc. parl, Ch. rep., sess. ord.

20182019, nr. 543119/021, 26 February 2019, pp.-73.

®CCA, art. 6:69, A 2, and 2:59.

" For a concise feedback on historical reasons of the introduction of capital anceiie@ét the CCA, see, for instance,

D. BRuLooT andH. CuLorT, ¢ De kapitaalloze BM La SRLsanscapital L e proj et de Code des soci ®t
i Het ontwerp Wetboek van vennootschappen en verenigilByarelles, Larcier, 2018, pp. 94 et seq.
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distribution, as was t bfd bef icaed t@mar of athhheé it gr moro p@lr iami tv
( her ei lL&Sot)thare: are findeed no legal obligations to create reserve fuPdgcribing for

0 u n a v aeqguityachpitaieréables the remstitution ofthe classical LLCS atcture and alsahelimiting

of outflows (infra AQ) in theinterest of thecooperativesociety

1. Protection of assets

23.Incorporation T Regarding the process of incorption of the company, Articlé:4 d the CCA

replaces the minimum capital requiramhvith an obligation for the founders to ensure that the eomp

has fAequity capital which, having regards to othe
pl anned72acti vityo

The amount of edty cagtal is not determined by law: foundenedotally free to decide but they
must be abhe &mopymstofyifAttial equity capital i n
for a period of at least w y €3@nra financial plaff.

Otherfinandng sourceganalso beconsideredbankcredit, bond issues, crowdfunding, ett.)

The shares isad by the company must be fully and unconditionally subscribed (CCA, art. 6:6
and, during the existence of thengmany, art. 6:106). However, the pagmh d contributions can be
adapted (CCA, art.:8). It is for example possible to provide that no contiiin is to be paid up when
the company is incorporated.

24. Traditional rules of assets protectiori It can ke generally stated that many rules\pously related
to the concept of capital still &t76 though they have been reformulatéd

This is the case with the obligation to subscribe in full the issued shares (CCA, art. 6:6 and
6:106), the regulation on acqaition of own shares (CCA, art. 6:ha 6107), the drawing up of
evaluation reports ooontributions in kind (CCA, art. 6:8 and14.0), the deposit of contributions in cash
on a special account (CCA, art. 6:10), the strict conditions of financial assigt@GA, art. 6:118) or the
alarm bel procedure (CCA, art. 6:11%9). The control of comibutions in kind will certainly raise soe
difficulties for industry contributions, which are now authorised (CCA, @&ft1) {nfra A0). However,

L This is in fact what the transitional law stipulates: a&.,.3 A 2, 1l ast indent, of the Law of
“Free trarcalpdttiaunx @fr ofpres qui , compte tenu des autres sourc
|l 6acti viot.® proj et ®e

BFr ee tr aresnomantdesrcaptaixriopres de d®part ~ la lumi re de | 6acti
une p®riode doédmu GOA,n salrdte.u x6 :am,s A 1

“The content of this is expressly stipulated by art. 6:5, A

“P.DEWoOLF, L@ SRL, une somadi®Y ® cta®es ceapri tlles (6Lni sbes Pt de pro
responsabjlarcier,@019, p.r6.t ®e

7®H,CuLoTandN.TissoT, L cadre juridigue de | a vseoscidedg®aecwmiorp®PEA®i ve et
coop ®rmotvely 8 ®v g Bruxelies laier, 2018§. 40 ;D. BrRuLooT andH. CuLoTt, De kapitaalloze BM La
SRLsanscapit&# L e proj et de Code dé sletsntwerp Wdth®ek vam venroostsctappenat i on s
verenigingen Bruxelles, Larcier, 201&. 97.

77 Act introducing the Code of companies and associations, Explanatory Memoradduanparl, Ch. repr., sess. ord.

2017-2018, nr. 543119/001, 4 June 2018, p. 13.

8H, CuLoT andN. TissoT, Lecadrejuli que de | a soci ®t ®i ce® p ®dlaat exvdeadieRt ® es pe |
coop®ranioue el | eBuxetleso brcier, 2018y.s40.Article 2:52 of the CCA also provides for a

6 p e r maontohirt cdse of serious and consistent facts likelyeppardize the continuity of the enterprise.
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the controlof quas-contributions has lesmremoved®.

All these rules can be found in the title relating to the incorporation of the company (title 2 of
Book 6 of the CCA) or in the title relating to its assets (title 5 of BooktBe CCA). Although they have
oftenbeenassociated with theoncept of capité!, theabolition of this notion has not therefore led to the
deletion of these rules.

25. Distributions and related operationsi The absence of the classic reference m aapg iot pr ompt ed
the legislator to provig formeasures to be compdtewith for the purposeadny Adi st ri buti ono
the company: a liquidity test and a solvency test must be carri€d@61, art. 6:114, 6:115 and 6:116).

() Liquidity test T The liquidiy test consists, for the adminisixat organ, to ensurehat

after distribution, the copany will be able, in the light of developments that can
reasonably be expected, to continue to pay its debts as they become due for a period of at
least twelve monthas from the date of distribution@3, art. 6:116, indeh1).

The application of thisetst is subject to a report drawn up by the administrative organ,
which is filed wit bompeterdousindsecolktths finanial dame o f t
included inthe report are assessed by the sbayueuditor.

This system is not very practical & company with many shareholders: it is difficult to
figure out how the formalities provided for
complied with at sharintervals. In practice, this meatisat hearticles ¢ association must

provide for die dates on which repayments are grouped together, which is not always ideal.

(ii) Solvency testt The companyds net assets, ceaellcul ate
annual accounts or a more receitation, may notbe or become negative as a resiil

such a distribution or become lower than the unavailable amount fixed by the articles of
associatior{CCA, art. 6:115).

Both tests must be applied for any disttbuon ( pr of i t s& ndal grerali but i o
shae h o | dheeting,distributiorof interim dividend®, di st r i but i o®Handforamyi r ect o
refund of contributions to sharehold&rsncluding when they intervene upon resigndtiam exclusim®
of a shareholder as well as in tteseof financial assistanée

The statutoryclas es r el ating to profitsd distribution -

7 Which constitutes a difference with the regime of public liability companies for which a control of the quasi

contributions remains stipulated: CCA, art. 7:8 to 7:10.

80D, BrRuLOOT, Het nieuwe Nederlandse. R.-recht: overzicht en Belgische aandachtspuigefRY, 2014, p. 471.

81 Which can now be distributed by the administrative organ as the CCA offers the possibility to provide, in the articles of
association, for a delegation péwers to the administratvorgan to distribute interim dividends: CCA, art. 6:114, indent

2.

82X. DIEUXx andP.DEWoOLF, L@ nouveau Code des soci ®t ®s & (.ER019mSl6.associ at i
83D, BRuLoOT andH. CuLoT, De kapitaalloze BV La SRLsanscapit& L e projet de Code des soci @
associationg Het ontwerp Wetboek van vennootschapeerverenigingenBruxelles, Larcier, 201&. 110.

4Article 6:120, Al, 6A ofithdea@Chnprooideischttdesmopseasélyol de
resignation, is a distribution las nroenftearnrte da utqou eiln | Adbratcitci loensn a6
d®mi s¢i ameegdi stribution telle @ue vis®e aux articles 6:115
8CCA, art . referringfoart. 620. 3,

86 CCA, art. 6:118.
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2.Shares

26.Det er mi nati on of shar ehadlingprncigedtherdriigshitosn aonfd tohbel icgoar
capital as riatedto theindividual part of each share in the dapplayed a role in determining by default
the sharehol ders&. rights and obligations

The disappearance of the notion ofnoffieachpi t al o
shar ehol der obsgatians ig Wil sowezen the done on the basis of tsehar ehol der 0
contributions and on the statutory and conventional provisions.

The notion of fAnominal v abolisked ITéh e agditsiodnEapsriitcesod
will now be used, namglifor provisions regarding the entry and exit of shatders (contributions made,
withdrawal amounts) and for rights of certain categories (various categories of, siarefamed
i ¢ | a srme ke &reated and diffeterights and obligations in terms sfibsciption price may be
provided).

However, more agntion will have to be paid when drafting such statutory clauses: the founders
and sharehol ders6é6 freedom of <choi ce alregimealmwostal mos't
entirelyfisuppletivé® only applicable by defauft).

27.Powersi The admitistrative organ has the power to issue shares unless the artiaksoofatia
stipulate that the generalh a r e hmoektidgeis cendpetent in this fieg{@CA, at. 6:1089.

Nevertheless, this powes limited to the issue of shares of an existing sleéass unless the
generals h a r e h mdetihgdeclds otherwise, by a decision taken in accordance with the rules on
amendment of the articles a$sociatio (CCA, art. 6:108)

It is necessary thahé aricles of associatiornprovide for the terms and nditions of a share
issuance by the administrative organ determine where applicable, a maximum amount of shénes
canbé ssued this waw)(CCA, art. 6:108, A

The administrative organ musépot on this subject to the genemalh a r e hmektidgeonce &
year (CCA, art. 6:108". I't must also update the register of st

28. Admissioni The principle of admitting oglexisting sheeholderqshould theywant b acquire new
sharespnd third parties meeting tloeiteria specifically defined in the articlesadsociatiomemains
applicable (CCA, art. 6:105 and 6:1086he articles ohssociatiormay furthermoreprovidefor
admissiorproceduregl.

The wordirg of Article 6:106 of the CCA now seems to require that dinticles ofassociation
provide for the possibility of refusing an applicant: otherwise, an applicant fulfilling the statutory

87T.TILQUIN andV. SIMONART, Tr ai t ® d,d.3, Braxelles, Kuw@rs2005, pp. 135 and 136, nr. 1914 and pp. 140

143 nr. 19211927.

88 Notion used in Article 6:108, last indent, of the CCA on the issue of new shares.

89 Act introducing the Code of companies and associations, Explanatory MemoraRdanparl, Ch. repr., sess. ord.

20172018, nr. 543119/001, 4 June 2@1 p. 141.

®This report contains a range of informat ikemodalizedbytuened i n A
articles of incorporation.

91|t can however not be provided that such an admission would lead to amending the articles of incorporation: CCA art.

6:106.
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requirements should automatigalie accepted. If the articles ag®ciation provide for such a possibility,
the refusal mudbte motivated (CCA, art..606).

B. Securities
1. Form and types of securities

29. Restrictive numerus claususshares and bonds Thenumerus claususf the searities that a
cooperative society nyasste (registered shares with voting righgsand bonds) has bedep®3.

As for cooperative societies which are regul at
of 25 April 2014 on the status amwntrol of gedit institutions and stock exchangempaies, this
numerus clausus s e xt ended: nybthee securitymizattheir legsl status allows them to
i ssue, whether Ydmat exiphalanae dr gr me mbetustiedallomd ment i o
by t he A second extesson hasbeen provided by the Law of 28 April 2020 for coopemtiv
societies subject t o¥that céinsigsue othea $ecunties@f theiraidsuamcg is st at u
authorised by their regulatory statfi®. by another legislation than the CEpand (ii) it is compatible
with their cooperativepurposé. It is uncertain which cooperative sociefiexcept for cooperative
societiesactive in the insurance sectt may meet these criterias of todaybut it might open
possibilities in the future

The limitation provided for in the CCAis rather unfortunate sie it inhibits any creativity in the

financing of unregulated cooperative soeist The explanatory memorandum of the CCA statesfithat

CS can assume a ldtewith specific characteristics (du@as wting rights or an observer who may
participate to meetns of t he administrative organ)o nbtut spe
take the form of"a prohibited securityo

92 Each cooperative society must issue, at least, three registered sharesatittyaight: CCA, art. 6:39.

9 For a criticism ofthe existence of thisumerus claususT. LorFeETandM. BERNAERTS L@ s associ ®s de | a so
coop®eatiaysoci ®t & cmooYyvRe lalt eéBwetlesolbrcidr, 2018, p. 108;,-J.NAvEZ andA.

Navez,Le Code des soait®ob®s.etr ®senaé as 0 oinBraxellesplareieni2@1Hsi8@c o mment ai
%4 M.B.,7 May 2014, pp. 36794 et seq.

®Free tr ampsluateindn ®mfetit re tout autreettidd@maetuter ¢ eud®mdta®muitall
CCA, art. 6:19.

%Fr ee tr afises detdétte permisfpar feurstabut Act i ntroducing the Code of comp
justification of the amendment nr. 542 of O. Henry et@b¢. parl, Ch. repr.sess. ord. 2022019, nr. 543119021, 26

February 2019, p. 69.

“Free tr armdladtuiton ®gfl efmaticle B0 of the Law & 28i Aarll 2D28mendingart. 6:19 CCA.

98 Act transposing Directive (EU) 2017/828 of the European Parliamenofatid Council of 17 May 2017 amending

Directive 2007/36/EC as regards the encouragement oftlemg shareholder engagement and including miscellaneous

provisions relating to companiesn d associ ations, justificat ieba.,DocfPad.,he amendm
Ch.repr., sess. ord. 2012020, nr. 550553/004, 28 January 2020, p. 143.

9 Article 120 of the Law of 28 April 202@mendingarticle 6:19 CCA.

10 These societies adirectly mentioned in the parliamentary proceedings: Act transposiregiive (EU) 2017/828 of

the European Parliament and of the Council of 17 May 2017 amending Directive 2007/36/EC as regards the

encouragement of lonaterm shareholder engagement andukling miscellaneous provisions relating to companies and

associations j usti fication of t he a nDemRhmeh.reprn sess. otd228DAN, nr.’»5 Pr ®vot
0553/004, 28 January 2020, p. 143.

WiFree trarmselSepeutas umeride | a dette ayant des exaesdwmitsele i st i que
votes ou un observateur qui peut participer aux r®unions de
la forme déan Actrentnbdudihg the Code of compantrmm.s and ass
542 of O. Henry et alDoc. parl, Ch. repr., sess. ord. 20P®19, nr. 543119/021, 26 February 2019, p. 69.
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30. Industry contributions T A contribution in industry may bemuneated in shares (CCA, art. 6:11),
whereas profit shares, whioften remunerated that kind of contribution, were previously forbidden.

The possibility to make industry contributions may intereshes cooperative steties but
requires a very preciseafting of therelatedstatutory provisiof®.

Moreover, to datehere are significant accounting and tax uncertainties surrounding the creation
of shares as consideration for an industry contribtfion

31.Transfer 1 In principle, shares are freely tramstblebetween shareholders (CCA, art. 6:52) whereas
transfers to thid parties are submitted to the following conditiotise proposed acquirer must belong to
one of the categorigeferred to irthearticles ofasseiationandmustmeet the statutoryeguiranents to
becomeashareholder (CCA, art. 6:54).

As was alreadyhe case, tharticles ofassociationor issuance conditions for bondsy, even
sharehol dersd agreement s, c a n s mustdbe drgwn uphaarefally. r ul e s
Indeed,if a company wants to keep a certain room feanoeuvre even whenhe proposed acquirer
fulfils all the statutory requirements, it is recommended the articles ofassociationprovide for a
refusal of such transfethe reasonfor which must therefa be gven (CCA, art. 6:54).

The administrative organ is by defaatimpetent for deciding on transfers of shares (CCA, art.
6:54). This competence gl however be given to the genesah a r e hmoektidge r s 6

A trander of shares made irregulailynotenforceable againsthe company and third partié€s
2. Rights attached to shares

32. Participation in the profits or in the balance of liquidation proceeadsi The articles ohssociation
should stipulate whether eadiese gives the right to an equal pafrthe profits and balance of
liquidation proceeds or whether differegstems are applicable as is often the case in the articles of
association of exiig cooperative societi&65.

33. One share, onesotei The artides of association may provide fortan voting arrangements (the
defaultruleis that each share is entitledae votd 06), it being understood that each share must have at
least onevoting rightas issuing shares withoamyvoting right is forbiddeh07.

The principle of multiple voting isoweve admitted®,

Article 6:11 of the C&LpAp!l ibednige 60w pgd fed U lvte)d, (amlpalblgy t ar get s
nonperformance: its therefore recommended provide for the consequence of culpableenformance in the articles of

associationX. DIEux andP.DEWoLF, L@ nouveau Coe @tadeshssaciatomsy: ICapitadeleécthT.,2019,

p. 514.

103D, GARABEDIAN andR.THONET,¢cL a soci ®t ® ~ responsahbéia ts@clii®i®&® ®e r(eSsRLo)n seat
| i miBtugebes, Larcier, 2019p. 327328.

104E-J.NAvEZ andA.NAvVEZ,Le Code des soci RP®®semtcaé s omsedcipatimbmes.s Ccomm
Bruxelles, Larcier, 2019, p. 183.

105 CCA, art. 6:40.

106 CCA, art. 6:41.

107CCA, art. 6:19 and 6:4@.VANGERVEN, D@ co°peratieve vennootschap, de erkend
vereniging, de VZW, de IVZW en de stichtingénR.D.C-T.B.H, 2018/9, p1073.
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The articles ohssociatiortouldalso provide for a votper member.

34.Limitation of the number of votesi Article 6:44 ofthe CA st at es that fAthe artd.
may limit the number ofotes that each shareholder has adtings,as long as this limitation is imposed

on any shareholder irrespectivetié securities in respect of whitiheytake part in the vote, without

prejudice to any special rights attributed to a shareholder takimgccount his qualifjt 09.

This prirciple of equality between shareholders in case of limiting voting rights diegkxist in
the Belgian Code of companifes cooperative societiegor in the first drafts or amendments of Book 6
of the Code of companiemd associations. It seems to haeerbad@d to ensure consistency between
the systems applicable to public limndteompanies, limited liability companiasd cooperative societies.

While it is questionable whether it is possible to provide for a limitabn the number of votes
that wouldapplytoa cl ass of sharehol ders as al whpbeof di th
shareholder(e.g. their stas, qualifications, interestgple within the companyetc.) is in any case
authorised in coopeiige societie¥’®, which in principle dbows fa a voting ceiling for a group of
shareholders having the same quélity

35.Class of share$ The firstindent of Article 6:46 of the CCA does not modify the existing rules
regarding the classe$ shares.

On the contrary, the second indent nowtesath& rights may be attributed to shareholders based
on their qualities withoutaking into account sharesethhold and that these specific rights do not require
the creation of a specific class of shares.

This imgies that preferential rights coulthr ingance, be allocated to theaperatvé s f ounder s
without the specific votig rules for modifications afhare classes applying.

This also implies that these rights are attached to the person of the sharenodldae not
transferable: if a founddranders a share, the righthey weregranted on the basis tfeir status as
founder will not be transfezd to the acquirer who is not a foundér

108 Act introducing the Code of companies and associations, justification of the amendment nr. 542 of O. Herpet al.,

parl., Ch. repr., sess. ord. 20B®19, nr. 543119/021, 26 February 2019, p. 71.

109 Free translation ofi{l]es statuts peuveniriter le nombre de voix dont chaque actionnaire dispose dans les

assembl ®es, © condition que cette |imitation soéimpose ~ tou
part au vot e, sans pr® udi ctondies, dewvitesnapt®cOampt atdei ba ®gu
The explanatory memorandum on this Article stipulates that
can be attributed to the qualiasa shareholder, such as for instance a founder or astimyén cooperative societfhe

text confirms [tihat tpeoxstsei beislti tcyed u(iin de | darticle 5:45. Dans
droits soient adbumidoaw®Wisofindiar guatl €t ®q dsseurle texde confirme detten dat eur
possiohi:l iAtc® i ntroducing the Code of companies and associat.i

et al.,Doc. parl, Ch. repr., sess. ord. 202819, nr. 543119/021, 26 February 2019, p. 71.

11 For those questions regarding the applicable provisions to public liability companie$,GeeBISIER, L@ soci ®t ® et
ses aePooi®s des soci ®t ®s : ,Brexelled, Buylant, 10855 pp.7192896; M. W3ckaErTr i | 1995
¢ Overdrachtsbep&ingen en stemovereenkomst@rDe nieuwe Vennootschapswetten van 7 en 13 april 1R8Bnthout,

Biblo, 1995, pp. 118.20.

112 Act introducing the Code of companies and associations, justificatitmecdmendment nr. 542 of O. Henry et Bloc.

parl., Ch.repr., sess. ord. 2013019, nr. 54/021, 26 February 2019, p. 71.
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C. Governance

36. Administrative organ 1 The administration regie is very flexible.

The cooperatie sociay is administered by one or more directors, appointed by the general
meeting, viether or noacting asa colege(collegial decisions)who are natural or legal persons (CCA,
art. Sindergl). A1l

The adnmistrative organ may entrust one miore pe&sons, each acting individually, jointly or
coll egially, wi ttdrdayt nlaeagementrgs avellyaé@itls thed rapyesentation of the
company regarding its management (CCA, art. 6:67, indent 1).

The adminstrative organ may also create, oa Iblasisof mandates and delegation under ordinary
law, an executive committee which lyiin principle, havebroaderpowers than those of the dayday
management.

37.Generals h ar e h méetngir Thedprovisionsegarding the generalh a r e hmoeltimhdall s 6
within the classic organisation of genesah a r e hnoektidgs unsled Belgidaw.

38.Committeesi Though the Code does not stipulate anything, it is totally possible to create various
advisory committes, as the case may be, emanatingp tiee loard of drectors or other interesd

parties, such as u swhoss role and drganisatiort wil besdefined miitseartidles s t s é
of associatioror in itsinternal ruleg13

D. Resignation and renoval

39.Principlesi Provisionsreledtostar e hol der s resignations and r emo
major changes. Alongsidesignations, exclusions and assimilated situations such as the death or

bankruptcy of a shareholder, the Belgian legislats however also diéed to earm&rclausesof

quality.

40.Resignationi From now on, the articles associatiorof a cooperativeaiety can no longer forbid a
sharehol der t o r e §indent?)(ek€phfoundens who canad® @fore the 1
third financial yeaof the company, eveirif it is permitted by the articles aksociatiof{CCA, art. 6:120,
A stinder 2).

Except for these two new mandatory rules, the CCA offers a greater freedom to the authors of articles of
assaiationt the other rules provided farefisuppletived (onl y appl iaodaabowdi)tdby def &
resign at another time except dgithefirst six months of the financial year, (ii) to fix freely the effective

date of this resignation, (iii) to fix éely the time for paying the&ithdrawal amouwnt or (iv) to determine

the withdrawal amo®nt (CCA, art. 6:120, A 1

41.Removali As for resigration, the articles assocition cannot forbid the possibility, for a company,
to exclude a shareholder (CCAr t . 6%.123, A 1

113 Act introducing the Code of companies and associations, justification of the amendment nr. 542 of O. Heryet al.,
parl., Ch. repr., sess. ord. 20B®19, nr. 543119/021, 26 Februg 2019, p. 72.
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The removal ddeion will be taken by the generalh a r e hmektidgear tsy dhe administrative organ,
when foresee by he articles ofissociatiof CCA, arts 6: 123, A 1

Such a decision shall ma o o a sjustes(Ndiifs )b eo rb amoend® tome rii s¢
detailed in the articles ofssociatiorand shall follow a strict procedure defined by theAQCCA, art.
6:123).

42.Death, bankruptcy and other related situations’ As was already the case in the former Comgeni
Code, death, bankruptcy, liquidati colective debt settlement and judicial protection of a shareholder
entail in principle thepplicaion of the rules provided for the resignation of a shareholder.

The articles ofssociatiortan provide for spedi rules in these different speciftasesderogate
to the principle or define otharntuitu personassituations.

43.Loss of qualityi The®-c al | ed @ g u aclliatuys ecsl caduesaeqsada INiciw® e X pr es s | y
acknowledged by the Belgian legislator (CGét, 6:122).

These clauses commonlged inpractice provide that the conditions a shareholder rfulfdt to
be admitted in theoopeative ®ciety, continue to be applied throughdhbeir presence in theociety for
otherwise the concerned sharehold@l lose their Gqualitybof sharehaler.

These clauses must be drafted very carefully, but all cooperative societies may nowdocbsee
clauses irtheir articles ofassociationwithout them riskindeingrequalified as removallause$'.

44.Withdrawal amount i The withdrawal amount gréed tothe exiting shareholder is assimilated to a
distribution. The solvency and liquidity tests should leeine applied for eaddxit( CCA, arts, 6: 120
indent 2), which leads tioeavyformalities for a companwhich isin principle promoting the ariability

of its shareholding.

45. Report to the generals h a r e h méeting and @pdate of the registef In addition to reports on
each distribution, the administrative organstdraft an annual report for the gealsharehold r s 6
meeting and updatkestares r egi ster (CCA, art. 6:120, A 2).

It is regrettable thaho specific termhas not been provided fopdating the registeasit is an
important document of the compathat is supposetb reflect the composon of its shareholding at any
momern. The absence of update wilhowevern o t prevent the concerned s
becoming effective, savfer any statutory provisions to the contrary.

V. ACCREDITATIONS

46. The fithreeo accreditations of the GCA i Book 8 of the CCA is dedicated tomparmes 0
accreditation. I n addition to very specific accre
en e r p rgrogpendent fofestiérandfentreprise agricole) whichwewillna anal yse, ft hree
accreditations, reserved for cooperatsoceties, are listedii)t he si mpl e accreditation
(SC a @) @Reart. 8:4), (i)theaccedi t ati on as soci al ersCerprise

4M.BERNAERTS ¢ La d®l i cate &dedalcudiomn dets dREAPSIREIHDI8dpp. 5Petal i t ® &,
seq.
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agr ®®e ) @A, E&r ¢ and 8ii) tbe, double atcreditationmbining the accreditations
(i) and (ii) (STCESS @B a@®@PHee dartte.d o8 (5, A2)

47. The accredited ®operative society Inthel%5 06 s, t he | egi sloaldber consi der
beneficialtocreat a par t i cul ar copperdite soxietyahadddptedhe Actoi2D July d 6

1955 6upraA0) creatingthe National Cooperation Council, aéepurpose was to spread tb@operative

principles and presve the cooperative idddl5. The CCA las keptthis accreditation (CCA, art. 8:4).

The National Cooperation Council accredits cooperative societies, affilat@dational group or
not, whose articles aissociatiorand actual functioningcomply with theprovisions of Article 5 of the
Act of 20 July1955 andwith the rules specified iniAt i ¢ IS eof tHe Roy#l Decree of 8 January 1962,
namely voluntary ah open membership; the main purpose of providihgreholdersvith an economic
and social benefitthe equality or limitation of votingight in the generakhareholdersneeting the
setting of economic advantag¢he use of a part of the resources féoiming and training its members.

An accrediteccooperativegroup oraccredited cooperative sety that no longer abides by those
principlesis dissolved or is struck off the list of accredited cooperative groups and accredited cooperative
societies (ar 7 ofthe Royal Decreef 8 January 1962).

48. The cooperatiwe society accredited as social erprise i The previousCompanies Codbad
created the statusaf s oci ety wit hs coic®ta® 'p udr)iprofadeiot cofimempecn iad & wi
not aim at arichingtheir shareholders anghich werep u r s u i n gpurposeéf{ §ib sodiah)116.

A new dichotomy between companies and asaimeis, based on the distribution of profits to
shareholders, from now qreventsany company from stipulating a total kaef distribution (doing so, it
wouldber equal i fi ed as associ aithisazial purpaskhds beemieolished't m of i
Howewer , the |l egislator has created eatrewipesacilE) c accr
to respondo the expectations of the social ecaryosector.

The requirements which a cooperative societyst meet when requesting ancrediétion as
social enterprise are very similar to those for the accredited cooperative $¢cityept as foits
principal purpose: the principal purpose of anceeglited cooperativesociety must concern its

The Cooperative National Councilodos mission is to Astudy an
coperative ideal as defined by the International Cooperative Alliahce A) 0 ( f r ee ®tt ruan lrateitomp rofmofu v
toutes mesures propres “ |l es principes et | 06i d®al coop®rati
international® ) .1 dd fasubmits all opi ni ons an athpcooppratiseaattisitytoagar di ng

minister, within its field of competence, to the Central Economic Council, upon request or on its own initiative by way of
reports expressing the differemto i nt s of vi ew expressed amoadges deasr me mbrermioni(d

et , dans |l es mati res de son ressort, au Conseil central de
de rapports exprimandel esedeéexp®s@e8tenpoOn sSei nesquestioms avi s o
relatives ~ | ®act(iawitt.® 1c,0 c9pA®raantdi v2eA of the Act of 20 July 1¢
6Art. 661, first indent, 2A of the Companies Code.

117 Act introducing the Code of compaes and associations, Explanatory MemorandDog. parl, Ch. repr., ess. ord.

20172018, nr. 543119/001, 4 June 2018, pp-98

118 Act introducing the Code of companies and associations, Explanatory Memoraddunparl, Ch. repr., sess. ord.

2017-2018,nr. 543119/001, 4 June 2018, p. 9. However, this accreditation hnb@ requested by cooperative societies
whereas any form of company could previously be with a Asoc
We talk about conditions r el atiomr timittdshares, distrivugionrofi pepfits aad, directo
liquidation surpls, drawing up of an annual special report and accreditation request: Royal Decree of 8 January 1962

fixing the accreditation conditions for groups of cooperative societies and coopesatieties and Royal Decree of 28

June 2019 fixing the accreditati@monditions as agricultural enterprise and social enterprise.
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shareholderwhereas the main purpose followeddygoorative society accredited as a social enterprise
mu st be fito gener at e e geopkthd envirenmentoothe sodietylin themp a c t
gneral ¥ nterest. o

49. The double accreditationi Article 8 : 5 , A 2, of t henyC@hAihbothemget s t he
accredited cooperative society regarding Article 8:4 and a company accredited as a social enterprise
regarding paragraph®6121

The company, which would havequestedaind obtained those two aeditations, shall add the
termsi a cdiedoe( digr ®W)®eand A s oa(datieprirsdcial@)pri sei t s name, w h
create a confusion with the societgcredited as social enpeise. Only its shortened name wélhable
third partiesto make adi st i ncti on (Ofinatemica fe & fadredited GSIFEE SCHES
agr@BteadofiSC agr ®®ed).comme ES

This problem ofvocabulary is accompanied by asclission on the very neddr a double
accreditation. In fact, the main difference (aadually, the only real one) between thecredied CS and
the CS accredited as SE, is the purpose followed by the concerned company and a company cannot have
asamai purpose at t he itsshamreboldérs witle an @domomip or eocial Hemefit t
satisfy their professional and priteaneed 8°a n d onot to provide its share
social benefit to satisfying their professional and firiea n'&.e d s 0

If a company having a double accreditation is forbidden to follow the secontonseh
purposé’, it seems that theresino diference between tii€S accr edi t ed as an SE
flaccreditedC S SE 0 . The d o u bl e thesefore,rakhisistage tai leasynnecessanys
modification ofthe requirements for each accreditationof the advantages each accreditaticould
howevertake placen the futureandchangethis situation.

VI. CONCLUSION

The main element of the reform of the legatgime of cooperative societies in Belgium is
certainly the new definition of theseckties.

20 Free translationofid ans, | 6i n

pourla s ox:ir®t &6, 1A and A of tlire 2RDfikiaglthe Boereditatian canditiorss gor
agricultural enterprise ahdildAociodl tdet €CHAri se and art. 8:5,
RIEFree tramwliateisdn tafnti unags®®e Vs ®e op®radaaiwviecl e 8: 4 quodune
gumdter epri se social eéovi s®e au paragraphe 1

2Free tr ampgloxtuirer of sfes actionnaires un avantage ®conomi qu ¢
besoins profesos<CAham& 4l s et priv®s

123Free translationofin e consi st erpasséespractionnaires un avantage ®cono
satisfaction de |l eurs ®bes@CA,s @prtof eds5,0nhe2.s et priv®s
24Article 1, A 8, of t h962fikngyha dccradliéaton eoaditions forgroupsa of coaperntivel

societies and cooperative societies stipulates that the condition on the main purpose of the accredited cooperative society

does not apply o tchoperative societies with social purpdbat fulfil the conditions provided for in Articles 661 to

664 of the Companies Code and other accreditation condition
accredited cooperative seties as social enterprises willing to have a dewrcreditationSee alsdA. FRAN ¢ oansl F

HELLEMANS, Shaken, not stirred? een eerste analyse van de definities, de basisbeginselen en de structuur van het nieuwe
Wetboek van vennootschappen en vegergene L e pr oj et de Cod e tiodsé slet snowerp ®/etlkosk et as s o
van vennootschappen en verenigingBruxelles, Larcier, 2018, p. 384. D éerpg, Van VSO naar CV erkend als SO:

geslaagde restyling, of doorgeslagen stripteaseR?P.S-T.R.V, 2018/8, pp. 83B836.

i t®r°t g®n®ral, de g®n®rer un i mpact soci
2
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Henceforth, the cooperative willecome(anew)a form of company reserved for enterprises and
projects that are, to a greater or lesser extent, driven by diperative ideal.

This will have to be translated in practice, in the first placeg bgeful and detailed definition of
the canpany'sobject, its values and its cooperative purpose, which will have to be expressed in the
articles of association of any aperative society, and, where appropriate, detailed and specified in a
charter orinternd rules In concrete terms, this wiltad inthe months and years to come to the necessity
for many "false" cooperatives to change their societal form to becomdorg pr limited liability
company {iSRLO).

"o non

of "share capital", "fixed and variable parts", "nominal value" of the shares, and to the legal consequences
which are related to them.

For the rest, therganisation of cooperative sodesis, for the remainder, not greatly affected
(subgct to certain adjustmentdn terminologyor some aspects of the entry and exit clauded),it is
nonethelesburdened by ceatn new provisions nspi red by the | i miotegiche | i abi |
(conflict of interest procedure, double test of lidjity and solvency before any distribution, etc.).
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BASQUE LEGISLATION ON COOPERATIVESN LIGHT OF THE NEW BASQUE COOPERATIVE
LAW

Aitor B engoetxeaAlkorta?, Itziar V illaf§ $zP®ez?

SUMMARY : 1. INTRODUCTION. 2. GENERAL PROVISIONS. 3. COSTITUTION AND
REGISTRATION OF BASQUE COOPERATIVES. 3.1. Constitution of the coopeeati3.2. Basque
Cooperatives Register. 4. MEMBERS. 4Nlember categoes 4.2. Acquidion and loss of member
status. 4.3. Rights and obligaton5. GOVERNING BODIES. 5.1 General Asambly. 5.2.
Administrative body. 5.3. Supervisory committee and othelidso 6. ECONOMIC REGIME. 6.1. Share
capital and otherifiancing modeal. 6.2. Result®f the financial yeardetermination, allocation and
accounting aspects. 7. STATUTORWYWND STRUCTURAL CHANGES. 8. DISSOLUTION AND
LIQUIDATION. 9. COOPERATIVE CATEGORIES.Q. THE SMALL COOPERATIVE SOCIETY. 11.
COOPERATION BETWER COOPERATIVES COOPERATIVE ASOCIATIONISM AND
COOPERTIVE INTEGRATION AND GROUPING. 12.COOPERATIVES AND THE PUBLC
ADMINISTRATION. 13 THE HIGHER COUNCIL OF BASQUE COOPERATIVES.
CONCLUSIONS. BIBLIGGRAPHY.

Abstract

On 20 December 2019, Law 11/2019 vegprovedon Basque Coopatives, the current retation for
these organisations inheir applicable territorialfield, in other words, the Basque Autonomous
Community. The analysis of this law highly interesting, whether taking account of the impaosaand
referential natureof the Basque cooperativmmovement, or of the new featuresdaclarifications
introducel by said Law, Wich ma/ certainly be controversial. This work reviews the legistat

applicable to Basque cooperatives, highlighting the featuresmtroduced by theew law.
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ABBREVIATIONS
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CPOPIP (Cooperative Promotion and Other Public Intéhegioses
CRF (Compulsar Reserve Fund)

HCBC (Higher Council of Basque Cooperatives)

RBCL (Regulation of the Begue Cooperativdsaw)

1. INTRODUCTION

Law 11/2019, of 20 December, on Basque Caatpers (Basque Cooperatives Law, BCL), came into
force on 30January 220. The new lavhas been enacted by vigtwf the exclusive competence bkt
Basque Autonomous Commbnwith respect tacoopeatives (art. 10.23 of Organic Law 3/1979, of 18

Decemberon the Basque Statute of Autonomy).

It is important to unddine the interest of th new law, not only becauséthe new features it introduges
but also because Basqueaperativism, and goticulady worker cooperatives, are a reference of world

coopeativism, given their dynamic nature and their social and @oanweght.

Technicaly speaking, the new Basquéooperatives Law amends and resisBasque cooperative
legislktion. While the l& is olviously based on its regulatory backgrotinthere is nogeneral
observation of substantial changes in legislativécppbr in the legal modl of the Basque cooperativ
Even so, we must highlight, age will see during this stuly, that the new la goesfurther than mere

revision, introducing a number of ndeatures that carry a certain amount of weight.

The main lawto berevised is, witbut a doubt, Law 4/1993, @4 June, on Basque Cooperativekjch

has been in effect fanore than 25 year§he rewl awdés st at ement of purposes

3 Such as Decree 58/2005, of 29 March, including the Regulation of the Basquedfivepdrawm(RBCL), part of whose
content is currently binding.
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revise the different legislative texts born around Law 4/1898rde to systematisBasque cooperative
legislaion and offer legal certainty tdv¢ interpretation and appftion of said redations The period
from the moment Law 4/1993 came into effemore than 25 years ago, has included, among other
interestiry new katures, the boo in economic globalisationyhich has obliged cooperativesadat to

the situation. lis therefore advable totechnically update cooperative legislation in orddbpring it into

line with contemporary cooperative dynamics, dadoffer legal certaity, both to internal relatits

between the cooperative andrtgnbers, and with respettt nonrmember thirdparties.

As reference parameters for proceeding with spithte, the new Basque cooperative law has taken into

account theevoluion of comparave law in the commercial armboperative areas.

The processfadrawing up the law has ba laborious. In 207 a daft was presented and discussed by the

Higher Councilof Basque Cooperatives (HCBC), a public body made up of repatises of the Basque

Country, of the cooperativederations, and of the Basque wmsties). In 2018 the bilvas submitted to

public consultation. In 2019 the bill was presented in the dBas Parliament and, after the relevant
discussion at the parlisantaryheadquarters,r020 December 2019 the law svéinally approved, with a

vote infavour by four Parliaments groups (the Basg Natbnalists; Euskal Herria Bildu; the Basque
Socialistsand t he Basque Peopl ebds Pa rliamgnjary graup (Elartekine a b st e
Podemos).

The chalknge to be addressed consistedading cooperative legiation without losig the esence of
the cooperative identity, an identity whidhe International Goperative Alliance (ICA), a nen
governmenthaorganisation whichrepresents the cooperative mawent worldwide, summarised in its
definition of a cooperatig asan autonomousssocidion of persons united voluntarily to meet their
comnon economic, social, and cultural needs and aspirations througlhoirily owned and
democratically-controlled entergse. At this point, we should méion the very positive fadhat the new
law includes for the first time, an explicit reference to theAlCand to the cooperative principles and
values enumerated by tloeganisation, as theniversal framework providinghe inspiration for Basque

coopeative legislation.

Also warthy of positive appeciatonis the fact that the new law includes the coofezan the context of
the social economy, in keeping with Law2611,0f 29 March, orSocial Economy, which highligs the
cooperative as the mainfegence of the type of congmies making up saiecononic sector, based on the

idea of placing priority ompersons over capital.
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The law contains 4 titlésincluding 16 sctions, whose pringial aspects and new features explain

below.

2. GENERAL PROVISIONS

The cooperative coept remains unchandewith respect to the stipulations of Law 4/1998he
coopeative is that company which develops an enterprise which hgsrithy purpose topromote the
economic and sodiactivities of its members and saisfy their needs witthe active participabn ofthe
same, observing the principles of cooperativesmd attending to the community in the area around it.
(art. 1.1).

What is innovative ad, as we understand, highlpmopriate, is that the new lawagesthe Basque
cooperativein the framework othe ICA cooperatives, when it establishes ttet coopertive will have
to adjust its structure and operation to the casiee principles ofthe International Cooperative

Alliance, which will be applied itheframework of this lawart. 1.2).

We beleve thd it is highly appropriate for the structure andity of Basque cooperatives to adapt to
the principles of the I&, which summarisehe essence of universal coopitiam, and this precautionary
measurecan act as a guarantagainst false coopatives when a pseudoooperative strays from the

principles delimiting the true cooperative nature.

Said principles alseene to limit the ype of economic activity of cgeratives, which can be of any in
except when expressly floidden by the law uk to hcompatibility with the cooperative principles (art
1.3).

Also underlined is the necessary autonomy of the coopenatth respect taall kinds of institutions,

public or private. In fact, this is thfourth cooperative prinpie.

A minimum socél captal of 3,000 euros is established, fully paid upnfrthe moment the cooperative is
constituted (art. 4). The amousgens reasonable; it the same as was requireéyously and coincides

with the sun required for limited compnies.

As in Law 41993, heregistered address of cooperatives subjectadBiBL must be located within the
Basque Autonomous Community, betgace where thedivities arepreferentially ceried out with their
members or wére both the administrativand business managent ae centralised (art. 3). Remember

that according td-inal Provision 1 the BCL area of application covers cooperatitbstheir registerd

4The cooperatie society; spéal provisions cooperatives and the public aithistration; and cooperative associationism.
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address in the Basque Autonons Community which proceed witheir principal cooperativactivity in

that teritory.

With respect to the scope of the cooperativevigtiwhen article 1.1 indicates thias priority purpose
will be to promote the ecanmic and social activities ofs membersit is allowing coopertéve operations
with nonmember third partiesa possbility expressly stipulated in art. Bith no othe limitations than
those established by the law and the coopegaditicles of assoeition, meaning that adaptatido the

respective legal limits dhedifferent types of coggrative will be reqired.

3. CONSTITUTION AND REGISTRATION OF BASQUE COOPERATI VES
3.1. Constitution of the cooperative

No major new introductios have been made tthe section on constitution ¢he cooperative, which
revolves apund the promotors who makgp the constitugt assenbly, and the articles of association that
said assetvly must approve.

The cooperative will be constituted by meanpudlic deed, whichmust be executed within two miosit
counting from the date of thermstituent assembly, and ahbe recordedn the Basque Cooperatives
Register, at which time it will @uire legal personalityart. 11).

As interesting new features,gading the minimumcontent of the articles of assation, we must
underscore thguarantees and bodies estadilied to respeché membrs 6 r i ght t(at13.1lnf or maf
0). This is an gpropriate inclusion, in order to guarantee the condition, indig{idfor the coopettive

to function correctly, theamembers receive sufficient infoation of their cooperatvies act i vi t i es.

Also induded, as another fitting new feature, is the stifiuathat cooperatives with more than 50
members shall draw up a el to prevent offeces by the cooperative, as wall establishing the
mechanisms apiired for its monitoring Equally, specifiimeansmust be incorporated to guarantee that

the cooperatig is an environment free of sexist viole(are. 13.1 q).

3.2. Basque CooperativesRegister

In keeping with the prgous section, constituting a camptive requires that it begistered in taBasque

Cooperatives Register the moment it will acquigalgersonality.

Thus, the Basque Cooperatives Register is a pulbégister, assigne to the Basque Government

depatment holding competence in labauatters(art. 15).
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Registation of the prigipal recordable actions will have constituent nature (céutsbn, merger,
division, dissolution, reactivation and transfotima into cooperaties). In all other cases regéion in

the register will have declaratory nature.

Thereis one new feate in keegping with the current state of technology, wherdisy Register is obliged
to promote the use of electronic meangsmelations withcitizens, and with the organisatis interested

in accessing its da (art. 16.3).

4. MEMBERS
4.1. Member catgories

Both natural and legal persons may be members afigasooperatives (art. 19.1), including the public
administrations iad their instrumetal bodies (art 19.7), although all cases account must be takéthe
particularities whib each categoryf@oopeative may imply in this respect.

The current BCL raintains the different member categories recognised by Law 4/198i8tiAction is
therefore made between cooperatimembers, collaborators, inactiver monuser members and

shaeholders with vang rigt.

Cooperative members are those people whoseitmmdf member is directly related to effective
participation in tle cooperative actity, whether as a worker or asiaer (art. 19.3). In other wordbese
are members who cgrrout the coopetiave adivity. These include members who work for the
coopeative (not in worker cooperatives, art. 21) and the worker menatb@erker cooperates, whose
cooperative activityconsists of providing their persanwvork in the cooperativeand to whom wedfer
beow.

Together with the above, as previously indichtBasque legislation, following the trend of cooperative
legislaton in general, hagradually recognised other categgs of members whose connectiennot
mainly based on del@ment of the coperatve activity, such as collaborating membetart. 195),
inactive or noruser membefqart. 31), and shareholders withting rightd (art. 19.6). By way of a new
feature an indication is made wherebyethrticles of association ay regulate theitiation of a person
who takes leave of absence and hasptwarily ceased activity (art. 31.4). Regarding these member

categotes (although thé8CL says nothing in the case oembers on leave of absence in 8dt.4) we

5 Natural or legal persons, public or private, who, without beire t@bfully proceed with the cooperative purpose, may
collaborate in achievingaid purpose.

6 Those who, dr any justified cause, and havitige minimum seniority established in the articles of association, stop using the
services provided by the cooptive or ro longer proceed with the cooperative activity, particularly dubdadtirement of
members who wrk for the cooperative or membgorkers.

7 Minority members of mixed cooperatives.
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underline the lintation of votesto which they may have the right at the general assemblypyrder to
guarantee that the majority of the votes correspondetodbperative mendys (also in art. 37.4, which

doss in this case refer to membersleave of absence).

Also dlowed, to a limied exent, are fixedterm employment relationships, whiateserve special
attention in the case of member workers (in workeoperatives) or mmbers who work for the
cooperatie (not in worker cooperatives, a26.2), inasmuch as thewahas considerethese eroessary
with a view to covering economic needs whiare temporary and not contradictory to the nature of

cooperatives.

4.2. Acquisition and loss of member status

The articles of association will estiéh the necessary requirents to acquire ember satus and
acceptance or denial will not be decided fauses representing discrimination in relation to the social
object (art. 20). Remmber that to acquire cooperatisgatus, members must have the capdo develop
the coopertive activity which, onthe other hand, will be largely related to the catggf cooperative in

guestion.

Based on the voluntary, open natofecooperativesmembers have the right to volurita resign at any
time, notwithsénding the obligation to ge due notice (with camat be more than 3 months for natural
persons and fear for legal persons) or the eventual duty of permanence (whiobtdze longer tha 5
years) indicated in the arlds of association. Failure to cpinm with such duties will etail the
consideationof unjustified resignation, a qualification whichlldlso come into effect when the member
intends to proceed with aeities which compte with those of the cooperatice when other cases
anticipated m the articles of associat occur (art. 26 Furthemore, on losing the requirements to be a
member,their resignation will be mandatory, which can equally be justifiedonjustified @rt. 27).
Furthermore, in the cas of very serious offences agstated in the articles afssociation, angeeemen

can be adopted as to their expulsion (art.28).

The current BCL brings almost nothing new with respect to acquiridgaaing member stus. Here
emphasis must be platen the duty of the administragdo formalise the resignian within 3 monhs of
receiving notice; the resignation will be justifiech ithe event that said deadline elapses without

qualification (art. B.6).

On the othe hand, the current BCL maintaitise possibility of suspending dorcing the resignation of
worker members omembes who work for the cooperative (not in worker coqgteres), for reasons of

an economic, technical, or organisationalreor due to prductionrelated matters or situans of force



IICL3 NTERNATI ONAL JOURNAL OF COOPER®II VE LAW | 129

majeure, (currenthart. 30), extending the dubrity to make adecisim of this kind to the Governing
Council if so estaldhed in the articles of association. In such cases, it permiteftived of required
capital contributions by meand monthly payments over a period op to 2 years (previoushboth

voluntaryand conpulsory contributions had to be returned immedigtely

4.3. Rights and obligations

Cooperative legislation detailsetobligations (ar 22) and rights (art. 23, andespfically the right to
information in arts. 24 and 25) applble to members$iere ve must remember that these are also binding
under he corporate disciplinary regulations of the articles of associatwith the new BT preventing
the sanctioning of nmebers for infringements not anfeted in the articles of ssciatio (art. 29). This
is a question clearly impregnated by the natfrédhese organisations and their governing principles,
while it shoutl be noted thathie rights and obligations are nixd to capital contributions, bub the

actual members artd the cooperatactivity.

Among other questions we can underline thetragid obligation to participate in cooperate activity, in
the terms stablished in thearticles of association, and thight to obtain cooperative dividds, where
appropriate. Law/1993 alreadyndicated that the articles of association should stiputatemodules or
minimum norms of participation, and that, in the ewafrjustified caise, the administrators could esle
the members of said obligatioas appropriate. Under theurrent BCL, thispartidpation can be
effectively produced by means of alblimited participation, when so anticipated in the articles of
as®ciation, in othe organisations with which the cperative cooperates or participgmend in which it
has a spsal interest conectedto its corporate purpose. This is not really a reature in the legal
system, given that it was a possibility alreatyicipated in te RBCL (art. 1.1). The latter alstarifies
that the legal referems to participation in theooperative actities @uld have a longerm basis for the
purposes of iteneasurement (art. 1.2 RBCL).

The current BCL maintains the duty loyalty for menbers, forbidding the carrying ouf activities
which compete with#tic o o per at i v afpase, gntess phorised, ane esfablishing the duty of
confidentiality wih respect to information whose disclosure may be harmful to the rativpe Also
bascally maintained, notwithstandinghat stipulated in relation to theontent of the articles of

association, isegulaion of member sd r i ght ngthemrtreaight tv &cessithk or ma t

8 Previously, minor offences could be stipulated in the iv@eReguations. The new BCL introduces a number of changes with
respect to cgorate discipliary regulatios; thus, as the start date folcedating the statute of limitations for offences, it
indicates the date on which the offence was committed (atickicas of continual or permanent offences, the date on which the
offensivebehaviour ended)vhile prevously it was the day that the diters became aware of the offence and, in any event,
twelve months after the offence was committed. Thus, impthiist thelegislation offers greater guarantees to the members.
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companyaos mo st r e ke voa nrequestrfarntatiom and tclarifidatoms on fékrent

guestions, limiting the cas where information careldenied.

With respectto the governing bodies, attending meetings ofgéereral assembly and other bodies is not
only stipulated as a righhut also as anhdigatior?; the same applies to ptisns for which they were

electedwhich they must also agoeunless they he a jstified cause for refusing.

Finally, with respecto the economic regime, the duty of paying contributions to the sizquital is
requred in the conditions stipulatedhile the possibility of resignath entails the right to reahd of such
contibutiors in the terms indicated below. Furthermore, alimn of the corresponding losses must be

assumed, an aspect to whigh will also retirn at a later date.

5. GOVERNING BODIES

The BCL considers the nessary cooperative bodies te the generalssemblyand the administrative
body, as well as the supisory body in cooperatives with 100 members or more. Likewise, tickearof
assodition can regulate another seriédodies anticipated in the lawu@Eh as the governing couheind

the appeatommitted and can also establish others (art. 32).

The new BCL expressly includes the duty of cooperative bodies to strigehieve a balare between
members and to establisieasures in regard to gender éguand worklife balancea duty which can

be exerded to their structures of association (art432.

5.1. General assembly
a) Concept and competences

The general asmbly is constitited as a meeting between the memlmenvened to deliberate and reach
agreements on the mattdedling within its authority; obeying the agreements of the general abieis
mandatory for all members. It has the exclusive right to regaements on thquestions anticipated by
the BCL% and the provision of Law 4/199Z&mains in place inasmuch dke general assemybis

9 Legal obligation which, altbugh it can b understood from the point of weof the principle of the democratic control of
cooperatives by their members, is nevertheless surprising, giaeit isa welkknown fact that this is an obligation which is
largely ignorel. In fact, as idicated belowlegislation itself recognisesalow attendance of general assemblies by members to
be a problem, particularly in certain kinds of cooperatiwdmse reglations include a third call for such meetings.

10a) Appointment ath dismissal of pesons belongig to other governing bodies artimplementation of liability action against
them; b) Appointment and dismissal of accounts auditors; ¢) Exdoningtcanpany management, approval of the annual
accounts and of the distritioin of profits o allocationof losses; d) Establishment of neampulsory contributions, of the

interest to be yielded by contributions and by membership or periodical paymieisse of different types of funding; f)
Changes in the articles of ass@n; g) Constittion of secad-degree cooperatives and simitaganisations, as well as

merging and separation between them (delegable competence); h) Merger, divisiarni@imiand dissolution of the
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adlowed to debate on all matters of cooperafiterest, but can only reach mandatory agreements in
matters not condered by the BCLto be the exclusive competence obther administrative body (art.

33). This fundamentally reforces the positionf theadministrative body.
b) Categories of assemb$i, how they are convened, constituted and function

The general assédties will be odinary (mainly convened to examinetbompany management, approve
the anrual accounts and makedigions as to the digbution of profits and allocation of losses, watlit

prejudice to the inclusion of other subjects) and extraordinatry34).

Without prejudice to the potential plenagssembly, convening the meetingrresponds to the
administraéive body!. The ordimry gereral assembly must be convened within thetf6 months from
the date of the fiscal year (with respect to this,iew BCL hasntroduced a small change, given ttat
previous version referred thié deadline for conveninghe meeting as beindpg dateon which it was
convened and not on whichwas held, meaning that the actual date of the meeting is moreeprétie
announcment will be made public between 10da60 days prior to the meetingtdand the law, like its
previous version, offarseveal ways to convene the meeting in order tsugre that all members receive
notice (announcement posted at the camheadquarterand at the centres in which it goalsout its
activity, individual conrmurications, announcement hewspapers with wadpreaccirculation in the case
of cooperatives 0500 members or more), also placing emphasis on the use of new tgobsiadoich as
anannouncement on the corporate webaid the potential telematic mgeaent of a notice systenof
members (art. 35).

Geneally speaking, the assembly will take plaoethe official company premises, although exceptions

are allowed; inorder to enablghe participation of members, the ramt BCL expressly anticipates
patticipation by videoconferare or similar systenin the case of members who are at a geographical
distance. The assembly will be validly constituted, in the first cathé¢eting, whenkhe majority of the

votes are preseiind, in the second call, 10% okthotes or 100 votes. Theogsibility of a thirdcall to

meeting, anticipated in the previous versiof the BCL for consumer and agricultural (and food)
cooperatives, wrently extendgo education cooperatives, when tssembly can be held no matter how

many votes are present amdpresented, leavinthe irterval anticipated in the articles of assimn

bet ween the second and t hiadplrposes juffies theametdsure Bageiion Th e

the partcipatory logic and sociological aéity of these cooperatives

company; i) All decisions representing, acéogdto the artiaks of assoctéon, a substantial change in taeonomic,
organisational or functional structur e of sintdindregulations;&r at i v e ;
All other agreements established by the law.

1 without prejudice ofhe power othe members or the supervisonnumittee to press for a meeting in the legally established

terms.
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Also with a view b enabing the cooperative to function, when it hasre than 500 members or
circumstances arise which seriously and @eently preventhe presence of all members at theegal
assembly, is the continueagsbility of functioning by means of an assenybbf ddegates, elected at

preparatory meetings (ar0).
c) Agreements

Basque legislation generally respects the caiper principle o f Al member b -dedreevot eod
cooperatives although, in keepimgth the tendency of coogstive legislation, a ljpiral a proportional

vote is allowed, given thdhe voting rights of legal members who are cooperatives, compamitslieal

by thelatter and public bodies can be prajmmal to the cooperative actiyitor to the complementary

services in the framewarof inter-cooperation. At the same time, limisgse placed on the maximum

number of votes that can be held by fnmoperative memberga third of the total votes; remembeay

that nonrcooperative member t@s are also limited), withthe statutory regulain alsoanticipating the

duty to abstain in thease of conflicting interests. The current BCL also expressly antsipatthe line

we have been indicating, voting by ams of telematic procedures (&T).

As a general rule,giieements will be adogd by nore than half of the validly cast votagquiring a
majority of twothirds in the event of agreement on tramsgfation, mergig, division and dissolution of
the coerative, provided that the numh#rvotes present and regented are fewer tha®% of thetotal

cooperative (art. 38).

Agreemets taken at the general assembly will be recorded in the minutdseterms of art.39), and
can be contested in accorderwith art. 41 when they are coary to the law, to the adles of association

or when hey harm, to the advantage of one or sal’/enembers or third parties, the cooperative interests.
Regarding tts latter questin, with a view to ensuring the legakrtainty of the traffic of these
orgarisations (and considery that the specific pects & the cooperative are not compromisedie t
current BCL has chosen to bring its regulation closer to thatlat#ouin the Capal Companies Law
(CCL)* (for example by eliminating the distinction étween void and voidable agements, or by
extendig theexpiry period for actions to 1 year, raththan 40 days, the period stipulated in the previous
law, which coirtided with thatstipulated for associations), to whi@halso refers in certain aspects
without prejudice to theypical particularitieof thesecompanies, such as the possible irgation of the
supervisory committee. The occasional change is intedlincthis point such as the reduction in the
percenage of member votes required tgues suspension of the aggment in the documeirtstituing

the proceedings (which previouslyoet at 20% in all cases, a percentage which remains in place for

coopeatives of lesgshan 10 members, but is reduced to 1if%hose of up to 50 members awdl0% for

12 Royal Legislative Decree 1/2010, of 2 Julypapving he consolidated text of the Capital Companies Law.
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the remainder)which we highlight forits imgdicit recognition of (and endeavour toapd to) the
problems of member participation and involvement, whichegdly increasewith the size of the

cooperative.

5.2. Administrative body
a) Conceptcompetences and form

The rew BCL contains a widerange ofnew features with respect to the adisirative body, some of
which are certainly worthy of note.

According to art. 42.1,the administrators are the body exchety responsible for managing and
representing the cooperatvand also exercise albyers rot expressly reserved by the law oe tarticles
of association to other corporate bodies. Once again, vse miie the extet of the competences held by
this body

Following cooperative legislate tradition, the adminisaition will correspond téhe goeming council, a
body of collegiate ature, with the articles of association establishing the number obers(or, where
appropriate, according to the new legakt, the minimum and maximum nixer, with the general
asserbly having the task of émblising said number in each case, althodlgbre must be at least 3
members; art. 47.1). Exceptionally, when therber of coopeative members is no greater than I t
articles of association can aipate the existence of sole administrator (art3.1). Basque legislation
has therefore choseto continue without including (except for the case of small codpesptthe
possilility of naming two or more administiats who act with joint facultiesebchbeing able to act

independently), or joint Admiistrabrs (who must act together).
b) Composiiton

This body must also be made up either completely or in the ityagdrmemberspermitting in the case

of the governingcouncil that part of its membel® eleted from among nemembers, although to a
limited extet (art. 43.2; which currently raisehe limitation from a quarter of its members to a third),
thereby enabling the profesionalisation, even if partial, of hbody. The members will be eledtfor a
period of between and 5 years, rememberingat they are obliged to accept the positiamd that
refusing it is not a decision they can make of their owrom@ccConcerningthis latter point, we must
stress thathe new BCL establishes the duty turnish reasons for refusy the position and their
submisson in writing, a justification withregard to which the governing council or, where appropriate,
the geneal assembly othe appeal committee will come to a #an. It also clarifies the effé of non

justified refusal in which case compensaticould be demanded from the administrafor general, arts.
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46 and 47, which develop these aspects). As a eewwrd, cooption is allowed, i.e. the temporary
appoinment of members by the governinguncl itself in the casef a minority number of vamncies,
when no replacements are availafdet. 43.7). Similarly, the new BCL makes limited inroads to the
systen of incapacitis and prohibitions, basically includirayseries of technical improvemsnsut as
clarification that the prohibition of minawill only affect those who have not beemancipated, or the

provision on persons condemned for certain crioreffected by egal incompatibilities (art. 44).

With respect to the administrative hodhe new BCL seeks to umdline the incorporation ofender
equality criteria, given that, asvell as continuing to permit the articles of association to enable
conposition of the governing council in such a way as tdleet circumstances such as itsryiag
geographical implemeation, the different actities developed by the cooperative, or tliistinct
categories of members and the proportion existing betweem, tlsstablishing the corresponding
assignation of positins, it must also include expresferance to the balance@presentation of women
andmen (at. 47.6).

¢) Adopting agreements amdodus operandi

As a general rule, agreements adopted by the govecoingil will be decided when more than half of
the atendees vote in their favour. Eadhedta will have one votéwith the chair holding a &ting vote),
although in certain casedavourable qualified majority of at least two thirds of the votesdgired (art.
48, which currently clarifies that blankotes and abstentions will not caunThe new law expressly
anticipates participation ithe goeming council by means of videogf@rence or a similar system, a
measure which is not however new, uatsalready mernbned in RBCL art. 19. The agreement®pted
by the administrative bodyaa becontested in accordae with art. 52.

Unless fobiddenby the articles of association,tleer an executive committee or one or more managing
directors can beppointed (art. 8.5). With a view to increasing the deg of professionalism among the
governing council, the secraty does not have to be amiger orboard member under the new lawt(a
47.2; in Law 4/1993, said position had to be held by a board nmembe

However, lere the most interesting changes comespto the duties of diligence ahayalty, bringing
them intoline with the capital compées lav, which has also been the objént the last decade of
important changes and developments in the mat®n the one and, we highlight the circumstance of
having decided to dedicate a specifidide to the duties ofhie administrators, which, whk it can be

considered as somewhat ited, particularly when compared to the CCL regulation in this mattest

130n changes refeng to the coop@tive adminstrative body, briefly in IRASTORE and LE¢PEZ, 2020, who app
measures, understanding that they respond to real needs to modernise asibpatifethese companies, particularly taking
account of the difficulties thdave appearea irecent yea, without relinquishing their esstial values and principles.
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be approaged from the angle that this questiom\yously had no separate regulatitiaving been no
more thama mention included when relging their responsibility. We thereferappreciate a systematic
improvement, as well as the assigning ofaggeimportanceto the duties inherent to the positioh o

administrator.

On the other handhe contents of these daet approach those of capitwompanies, on imposing the
dischargimg of their duties with the degree of diligence exercised by a rededmadness peran, given
the nature of the position arte functions attributed to each eoifeliminating the provisio of Law
4/1993 whereby thduty of diligence must be estimated Wwitnore or less rigour depending on whether or
not payment is receivedr the position. It also imposes the carrying out oéthposition with the loyalty
of afaithful representative, wking with good faith in theoopeat ve 6 s best igrutable est s,
to exercise their powers for purposes other than those fichwitiey were ganted. Express mention of
the duty to seecy in regard to confidential data mantained, while conftts of interest with the
cooperative are expressly regulated (démging the duty of abstaining from proceeding with activities
which canpete with those of the cooperative or represent a canflwith its interests and their
dispensabn), as well as therotection of business digtion in the area of strategic and busss
decisions (art. 49). Nevertheless, this is an approach limitéidet@CL. Thus,no express mention is
made of questionaush as how to demonstrate approfgridedcation, the right ath obligation to compile
informationon cooperative matters and ttety to know their situation or, above all, the system of self
contrating (beyond opmations arising from their condition of ember), or other issues related to
potental conflicts of inteests by the administratoaad, where appropriate, by people reddtto them. We
believe it would be interesting to develop these stbjgmovided tha account is taken of the typical
characeristics of these companies, andtth talance is maintainegthen regulating the differémaspets
related to thedt. However, dlof the above does not necessarily imply losing the essence of aboggr
but ratrer developing their regulation with a weto clarifying certain relevant psctsof their legal
system this said, we must rememithatthe duties of diligence and lolyya are inherent in the position of
administrator, independently of wtheror not the are expressly stipulated in the lawdasf whether or
not all of their epressons are regulated. Thsaid, as we have defendmud other occasions, the question
is na necessarily to establish a more rigid system for administratoen tfis all of the aforementioned
must not be incompatielwith taking account of the paniiarities of the cooperatevadministrative body

and is compgsition®®.

The regulation of thesauties is complemented by arts. 51 and 52, on the responsibilitgrabersand

exergsing of the corresponding actions. Thtie administrators will be heldifgly and severally liable

141n this respect, we advocate not assigning excessive complexity to coopegitileita.
5See GRI MALDOS, 2013 or VILLAFCoEZ, 2016.
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for harm caused by actionsrtraryto the law or to the articled association, or by those carried out in
breach of the duties inhettein the positim, with the new law clarifying that fohis to occur there must
be a combiation of deceit and misconatt. Mention should be madw# the express extension of this
resporsibility to de facto administrators, a new feature of the current Bi€fined asboth the person
who, without having been apipted administrator, effectively odes out the functions coeesponding to
the position ad, whee appropriate, the person undevhose instructions the company administrators
act, excluding the cratbrs who provice financial support to the cooperativaatdishing a series of
conditions o regurements, unless prbexists to the contrary. Bally noteworthy, as a new feature
included by the BCL, together with certain adjustments of a technicaknathe obligation to return to
the cooperative all vadth unjustly obtained as a resoftaneventual infringemeraf the duty of loyalty.

The postbility of remunerating the mition is also the object of legal development in the new BCL (art.
45), similarly clearly inspired by? the current text of th€C starting with its gratuitous hae (vithout
prejudice torepayment of the expensesginatel by their position) but alloimg it to be remunerated.
However, to pay said remuneration it mustelxeresly authaised in the articles of association, tdgst
with the criteria for establishg swch remunerations, wit the general assembly hagithe sk of
establishing their anml amount (Law 4/1993 stopped at affirming that the articles of aswcior
failing these, the general assembly, could assggmunerations to the board membefuthermore, it
adds thathe remuneration must be@asomalde proportion with the impaance of the cooperative, with
its economic situation at any given gnand, bove all with the effective services provided biyet
administrators when fulfillinghteir position. With the olgctive of reinforcing trangpencyin this matter,

all of the afsementioned must figure in the annual refSort

5.3. Supervisory commitee andother bodies
a) Supervisory committee

This is a bog specific to cooperatives, whiclomparakbe cooperative legiation generally envisages
with different names and functions @e.intervention; arts. 38 and 39 of Law 27/1999, of 16 July, on
coopeatives’). UnderBasque legislation (arts. 53 to 56) thisdipawill be mandatory in cooperatise
with 100 or more memberand optional in the remaindatithout directly interveningn the company
management, the committee is assigned important powensfasmation, beng able to revise the

cooper at i eceunts and ooks (adte that theviBCLre i nf or c e s powen of sontiwlo d y 6

16 On the payment of @perative directar (includingthe possibility of taking into aczint whether or not the position receives )
payment when establishing the due diligence), see GARCEA CLV
17 Spanis law (not applicable to cooperatives subject to the scope of ajplicd the BCL).
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over the acounting media used and proposaigade in regard to the results of the year), supervise and
qgualify documents ofrepresatation and solve doubts or incidents on tlght of access to general
assembes, haing the power to aovene the latter in the coopéri vimtedests when the admitristors
have failed to do so, contest company agreements, informetteraj asemblyof questions put to them,
invigilate the praess of choosing and appointing theembes of the other bod& and suspend

administratorsnvolved in procedures of legal impacity or prohibition.

It will have at least 3 members, a possipiin principle limited to cooperative members, although the
articles of association can allawp to half of its membersa be norcooperative membershe meetthe
appropriate requireménof reputation, professional qualification and technical or busiqserierce in
relation to the body, as well as the inclusiof a representative of the sadattiempbyees with a work
contract. Its period of duratiowill be established in the artie$ of association and cannot coincide with
that of the administrators, measwg seekig to achieve greater independence betwbhenwo bodies.
Generallyspeakingthe modis operandi of thibody will be as established ihe aticles of association or

in the internal regulations.
b) The social committee

This is an optinal body with can be provided for and regulated by the atiaf association; it has the
task of repreenting worker rambers (in worker cooperatives);membes who work for the coperative
(not in worker cooperatives), in both cases they are theigxel membey of the body, with the basic
functions of informig, advising and consulting adnisirators n the aspects #t affect the working
relations otthe woker members and memizewho work for the cooperative (not in worker cooperatives),
or, whereappropriate of the salaried employees (art. 57). The new Biminates the limitation of tBi
body to @operatives withmore than 50 worker members or nizrs wio work for the coopetave (not

in worker cooperatives), a limitation which was unjustified.
c) The appebcommittee

The appeal committee is a body whizdn be envisaged in the articlefsassocidabn. It has thepower to
review, on request by anfattedmember, the penaltggreements adopted in the first instance within the
cooperative for sgus or vey seaious offences and, in certain cases,-d@ctiplinary agreements. It will
be made up of fll members whaneet the requirements of senioritppperaive experience ancpttude
stipulated in the articles of association, obeying the ragukaestabihedby the law and the articles of

association (irart. 58). The new BCL makes obanges inHis respect.






